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Southern District of California, Central Division. 


OPENING BRIEF OF APPELLANTS. 


JURISDICTION. 


This action was brought by the Securities and Ex- 
change Commission (hereinafter referred to as “SEC”) 
for alleged violations on the part of the Appellants of 
Section 14, subsection (a) of the Securities and Ex- 
change Act of 1934, 158 USC 78 n., subsection (a) 
and of Regulation 14, 17 CFR 248.14 promulgated 
thereunder. | 


The plaintiff SEC requested an injunction against the 
Appellants, pursuant to Section 21, subparagraph (e) 
and (f) of the Securities and Exchange Act of 1934, 
enjoining then from any future violations of the Act. 
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The jurisdiction of the United States District Court 
was based upon Section 27 of the Securities and Ex- 
change Act of 1934, 15 USC 78, subsection (aa). 


From a judgment in favor of the plaintiff SEC and 
against the Appellants James V. Armogida, Brigadier 
General Robert G. Ballance, Fred Beshara, Nathaniel 
R. Dumont, Joe J. Foss, Stanley E. Henwood, Wil- 
lam David Lawry, Elmer M, Luther, Edward iis 
Laughlin, Lewis M. Poe, Richard I. Roemer, Charles 
Soderstrom, John Autry Steel, Clarence L. Summers, 
Roy L. Williams, Louis Wulfekuhler and Alfred T. 
Zodda, permanently enjoining the Appellants from cer- 
tain acts, the Appellants have appealed. The judgment 
was entered on the 18th day of October, 1961, and 
these Appellants filed their Notice of Appeal on the 20th 
day of October, 1961. 


This Court has jurisdiction to review the judgment 
and the findings of fact and conclusions of law under 
the United States Judicial Code. (65 Stat. 929; 28 
WSC 1291 and 65 Stat. 727 26 UV oe los) 


Applicable Statutes, Regulations, Rules and 
Constitutional Provisions. 


The basic statutes, regulations, rules and Constitu- 
tional provisions which will become pertinent in this 
matter are Rule 14(a)9 and Rule 14(a)11; all of Regu- 
lation 14 promulgated under the Securities and Ex- 
change Act of 1934 and Fifth Amendment to the 
United States Constitution. Inasmuch as such statutes, 
regulations, rules and Constitutional provisions are 
lengthy they are set down verbatim in the Appendix at- 
tached hereto and made a part of this brief. 


a 
STATEMENT OF THE CASE. 


Preliminary Statement. 


Briefly stated, the action which this Court is asked 
to review centers around a proxy contest in a corpora- 
tion known as United Industrial Corporation, a Dela- 
ware corporation. In this proxy contest the Appel- 
lants, known as the Stockholders’ Protective Committee, 
consisted of two small stockholders of United Indus- 
imal Corporation, Elmer M. Luther, jr and Roy A. 
Williams, and 15 other members who are known as the 
“slate” (and who own an aggregate of 25,830 shares). 
The slate which is running for election to the Board 
of Directors of United Industrial Corporation (herein- 
aimee rcienred to as U.1.C,”) consists oi james V. Ar- 
mogida, Canton, Ohio, Director of Perry Rubber Com- 
pany, and past President of Stark County, Ohio, Bar 
Association; Brigadier General Robert G. Ballance (re- 
tired 1959) United States Marine Corps; Santa Moni- 
ca, California; Fred Beshara, Youngstown, Ohio, Gen- 
eral Director and President of B & B Construction 
Company; Nathaniel R. Dumont, Beverly Hills, Cali- 
fornia, President of Dumont Engineering Company and 
Dumont Aviation Associates; Joe J. Foss, Sioux Falls, 
South Dakota, Commissioner of the American Foot- 
ball League and former Governor of South Dakota; 
Stanley E. Henwood, New York, New York, Execu- 
tive Secretary of the International Poliomyelitis Foun- 
dation, and Chairman of the Stockholders’ Protective 
Committee; William David Lawry, Los Angeles, Cali- 
fornia, President and Director of Tork-Link Corpora- 
tion; Edward H. McLaughlin, Los Angeles, Califor- 
nia, President of Union Hardware and Metal Company; 
Lewis M. Poe, Colorado Springs, Colorado, Secretary 
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and General Attorney for Colorado Interstate Gas Com- 
pany; Richard I. Roemer, Los Angeles, California, at- 
torney, and partner in the firm of Vaughan, Brandlin 
& Baggot; Charles R. Soderstrom, San Pedro, Cali- 
fornia, automobile and utilities executive; John Autry 
Steel, San Francisco, California, insurance executive 
and owner of Steel & Company, Clarence L. Summers, 
Los Angeles, California, Public Relations Executive 
and Management Consultant and President of Pete 
Summers, Inc.; Louis Wulfekuhler, Los Angeles, 
California, President and Director of Lockheed 
Air Terminal, Inc.; and Alfred 7. Zodda, New vans 
New York, Vice-President of Olin Mathieson Interna- 
tional Corporation, and Vice-President and Director of 
Olin Mathieson Chemical Corporation.” [Ex) 13.3G ae 
ra eke | It is contesting the present management of U.I.C. 
for election to the Board of Directors at the annual 
meeting of the stockholders for 1961. 


The Stockholders’ Protective Committee had accum- 
ulated votes sufficient to constitute a majority of the 
number of votes likely to be cast at the annual meet- 
ing set for July 27, 1961. |[R. J. 1292-1203) eine 
management of U.I.C. and the Appellants were engaged 
in litigation against each other over mutual claims of 
false and misleading statements alleged to be in each 
other’s proxy solicitation material, when the Securities 
and Exchange Commission intervened in the contest. 
[R. T. 17a-18a.] It filed a separate complaint charg- 
ing the Stockholders’ Protective Committee with mak- 
ing false and misleading statements to the stockholders 
im them proxy solicitation imaterialyy ||. | There- 
after the case was tried before the Honorable Thur- 
mond Clarke from time to time between the dates of 
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July 25, 1961, and September 22, 1961, and resulted 


in the following: 


(a) A finding by the Court that the members of 
the Stockholders’ Protective Committee were in- 
dividuals of distinction in industry and finance. 


(b) A further finding by the Court that in effect 
these persons of distinction, as members of the 
Stockholders’ Protective Committee, were innocent 
of any knowledge of, or participation in, making 
false or misleading statements to the stockholders 
of United Industrial Corporation. 


(c) A judgment of dismissal from the action as 
to all of the members of the Stockholders’ Protective 
Committee, except the three members who hold the 
authority to vote the proxies at the meeting. 


(d) A simultanous order in the same judgment 
against the same DISMISSED defendants invali- 
dating the proxies theretofore obtained by the 
Stockholders’ Protective Committee. 


(e) A further order in the same judgment against 
the same DISMISSED defendants permanently en- 
joining them from making any solicitation of 
proxies to the stockholders of United Industrial 
Corporation, unless the solicitation material shall 
include certain statements and allegations concern- 
ing the Stockholders’ Protective Committee which 
statements and allegations are unsupported by the 
evidence presented to the trial judge, and are con- 
tradictory to some of the Findings of Fact made by 
the Court: (CC. sie... ] 


While Appellants will argue that the dismissal against 
the Appellants Armogida, Ballance, Beshara, Dumont, 
Foss, Lawry, Luther, McLaughlin, Soderstrom, Steel, 


ae sed 


Summers, Williams, Wulfekuhler, and Zodda makes a 
nullity of the purported injunction against them, they, 
nevertheless, have an interest in the appeal from this 
judgment for the reason that the judgment purportedly 
invalidates their proxies, and is based upon Findings of 
Fact and Conclusions of Law, substantial portions of 
which are not supported by the evidence or are super- 
fluous to the issues, but which if disseminated to the 
stockholders of U.I.C. without being corrected to con- 
form to the evidence will unjustly impugn the reputa- 
tions and images these appellants to the extent that they 
will be unable effectively to solicit new proxies. 


Pleadings and Parties. 


The complaint in the action below brought before the 
trial court four separate groups of parties defendant 
on three separate theories or grounds. 


One party defendant is the group making up the 
Stockholders’ Protective Committee, heretofore men- 
tioned, and who are the Appellants herein. 


The second party defendant is the U.I.C. Manage- 
ment. 


The third party defendant group consisted of Bern- 
ard F. Gira, Herbert J. Petersen and Hermang ana 


The fourth party was Eugene Shafer, doing business 
as Shafer & Co. 


The main thrust of the complaint as it pertains to 
the Appellants Stockholders’ Protective Committee is 
that the Committee has solicited proxies from the stock- 
holders of U.I.C. by means of false and misleading 
statements, and, with more particularity, that these false 


ae 


and misleading statements consisted of omitting to state 
that Gira, Petersen and Yaras had organized the Com- 
mittee and its slate of directors, and had solicited prox- 
tes on behalf of the Committee; by affirmatively deny- 
ing that Gira, Petersen and Yaras were members of 
the Committee. 


The theory of the complaint against the defendant 
United Industrial Corporation management was that 
they were joined as nominal defendants for the purpose 
of giving the Court jurisdiction over the adjournment 
of the annual stockholders’ meeting. 


The main thrust of the complaint as it applied to 
the defendants Gira, Petersen and Yaras was that even 
though they had previously filed a so-called Schedule 
14-B pursuant to Regulation 14(a)11 under the Securi- 
ties Exchange Act of 1934, they should be required to 
file corrected Schedules 14-B containing additional in- 
formation and acknowledge that they had participated 
in the proxy contest. 


The main thrust of the complaint against the de- 
fendant Shafer, doing business as Shafer & Co., was 
that Shafer had violated Rule 14(a)11 of Regulation 
14 by soliciting proxies (on behalf of the management 
of the U.I.C.) from stockholders of United Industrial 
Corporation, without first submitting his proxy solicit- 
ing material to the Securities and Exchange Commis- 
sion, and further, without having filed a Schedule 14-B 
as required by Rule 14(a)11 of Regulation 14. 


Since the “participation” of Gira, Petersen and 
Yaras, if any, as well as the “participation” of Shafer 
& Co., if any, is not necessarily to be imputed either 
to the Stockholders’ Protective Committee or U.I.C. 
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management, therefore, in this brief, the Appellants 
will concern themselves with those areas of the 
pleadings, evidence and substantive law which relate 
to the charges made against the Appellants, to-wit: 
the solicitation of proxics by false and misleading state- 
ments of material facts. 


Statement of Facts. 


United Industrial Corporation is a Delaware corpora- 
tion. The securities of United Industrial Corporation 
are widely distributed among some 15,000 shareholders. 
The common and preferred stock of United Industrial 
Corporation was, until January 16, 1961, listed and 
registered on the New York Stock Exchange and the 
Pacific Coast Stock Exchange. United Industrial Cor- 
poration commenced operation in January of 1960, as 
the result of a merger of Topp Industries Corporation, 
a Delaware corporation, and United Industrial Corpora- 
tion, a Michigan corporation. The surviving corpora- 
tion, Topp Industries Corporation, thereafter changed 
its name to United Industrial Corporation. 


Bernard F. Gira and Herbert J. Petersen, who had 
been the principal officers of Topp Industries Corpora- 
tion, were elected by the Board of Directors of the 
merged corporation as President and Executive Vice- 
President, respectively. They served as members of 
the Board of Directors during the year 1960. 


Late in 1960 it became apparent to the Board of 
Directors that the assets of United Industrial Corpora- 
tion would be subjected to certain write downs and ad- 
justments totalling several millions of dollars. The 
Board of Directors of United Industrial Corporation 
met on January 12, 13 and 14, 1961 to consider the 
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handling of the impending write downs which the au- 
ditors were having difficulty in estimating due to some 
alleged improper accounting practices. The closest es- 
timate at this date was in the vicinity of $6,000,000.00 
to $7,000,000.00. During the course of these meetings 
it was suggested by other members of the Board of 
Directors to Gira and Petersen that the necessary re- 
port of the impending write downs which was to be 
made to the various stock exchanges and the Securities 
and Exchange Commission could be made more favor- 
ably if the principal officers, under whose management 
the problems had developed, were no longer holding that 
position. In response to this suggestion, Gira and Pet- 
ersen tendered their resignations as President and Ex- 
ecutive Vice-President, which were accepted by the 
Board of Directors. ‘Thereafter, and at the culimina- 
tion of the three day meeting, January 14, 1961, they 
volunteered their resignations as Directors of the cor- 
poration. 


On about January 16, 1961, the report of the write 
down was made to the New York Stock Exchange and 
to the Securities and Exchange Commission. The New 
York Stock Exchange, Securities and Exchange Com- 
mission and the Pacific Coast Stock Exchange imme- 
diately suspended trading in the securities of United 
Industrial Corporation. By this time the market value 
of the common stock had dropped to an all time low 
of $4-7/8. Approximately one year before, in Janu- 
ary 1960, the market price had been $11-7/8. [Ex. 13.] 


Several days after the suspension of trading, Gira 
telephoned Richard I. Roemer, an attorney with the 
firm of Vaughan, Brandlin & Baggot. [R. T. 214-215.] 


Gira had become acquainted with Roemer during the 
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preceding year in which Roemer had done legal work 
for one of the subsidiaries of United Industrial Cor- 
poration, namely, U. S. Science [R. T. 211-212], which 
had been under the management of the brother of Bern- 
ard F. Gira, namely, Robert Gira, before Robert Gira 
was transferred to a different division. [R. T. 212- 
213.] Bernard Gira had been sufficiently impressed 
with Roemer’s ability that he had previously offered 
Roemer a job as general counsel for United Industrial 
Corporation in October of 1960. Roemer never ac- 
cepted the offer, however. At Gira’s request, Roemer 
and his partner, J. J. Brandlin, met with Gira at Gira’s 
home approximately a week after the suspension of 
trading had taken place. [R. T. 214, 1241-1242. ] 


At this meeting Gira advised Brandlin and Roemer 
that he and Petersen had a combined investment of 
close to 100,000 shares of stock in the company, and 
that this investment represented a major part of their 
personal assets, and that he was very concerned over 
the future prospects of their investment. He expressed 
dissatisfaction with the practices of certain members of 
the Board of Directors who had assumed apparent lead- 
ership of the present management. He expressed the 
view that the financial future of the corporation was 
in jeopardy. He also indicated that he had heard ru- 
mors that the management might be taking legal ac- 
tion against Petersen and him, and that there was a 
possibility of an investigation by the Securities and Ex- 
change Commission concerning the suspension of trad- 
ing. 

Gira asked Brandlin and Roemer for suggestions as 
to his future course. Brandlin and Roemer listened 
and then suggested several things, including the pos- 
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sibility Of a proxy contest. [R. 7. Z17.] Gira in- 
dicated that he was not interested in engaging in a 
proxy contest nor in returning to the management of 
the affairs of U.I.C., he indicated that he was in very 
poor health, and might have to undergo major surgery 
in the near future. Brandlin and Roemer then stated 
that they were in no position to advise him properly 
on such short notice, and suggested that he come in 


to their office after they had had time to give the mat- 
ter more thought. [R. T. 215-217, 1242-1244. ] 


There followed a meeting in Brandlin’s office a couple 
of days later, with only Gira present, and at this time 
the three were in accord that both Gira and Petersen 
should be primarily interested in clearing their names 
from any stigma resulting from the newspaper articles 
commenting on their resignations and the recent sus- 
pension of trading in stock; that there was nothing to be 
done about the impending lawsuits except to await their 
filing and then concentrating their efforts on defending 
themselves, but that they should not engage in any proxy 
contest. [R. T. 1246-1248.] Gira stated definitely that 
he and Petersen were not interested in engaging in a 
proxy contest. Gira had already received calls from 
stockholders who were dissatisfied and asking for advice, 
and he then told Brandlin that if the law firm were in- 
terested in handling a proxy contest for other stock- 
holders, they would refer any such calls to the law firm. 


[R. T. 1248-1249, 1372-1375; Ex. 33, pp. 192-193. ] 


At this time, Brandlin indicated that the firm might 
be interested in handling a proxy contest for other in- 
terested stockholders who might approach him, but in- 
dicated that it would be dependent upon whether or 
not he would be able to organize an outstanding slate 
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of businessmen who would be definitely independent of 
any other faction connected with United Industrial Cor- 
poration, including Gira and Petersen. Brandlin also 
indicated that if the firm went into any proxy contest 
that it would need a stockholders’ list, and would prob- 
ably need the services of a qualified public relations 
man. Gira indicated that he and/or Petersen had pos- 
session of a stockholders’ list, and that they would let 
Brandlin use it. [R. T. 1248-1250.] At this time 
Gira gave Brandlin the name of Pete Summers 
as being a public relations man who had previously 
worked for United Industrial Corporation, and was fa- 
miliar with its operation. [R. T. 1223, 1254.] 


Approximately two days later, on Friday, January 27, 
1961, Gira and Petersen came back to the office of 
Brandlin and Roemer and delivered a stockholders’ list 
to Roemer who indicated that the firm intended to make 
a duplicate copy of it. Gira and Petersen also told 
Roemer the names of some of the more substantial 
stockholders of the company. Then Petersen asked 
Roemer to transmit the list to the headquarters of 
United Industrial Corporation when the firm had fin- 
ished duplicating it. [R. T. 79-81.] Thereafter, on 
Sunday, the 29th of January, 1961, immediately after 
the list had been duplicated, Brandlin personally deliv- 
ered the list to the headquarters of United Industrial 
Corporation. [R. T. 220-227, 1250-1251.] 


During the trial, the Securities and Exchange Com- 
mission sought to prove that the stockholders’ list had 
been stolen from United Industrial Corporation’s head- 
quarters, either by or at the request of Gira and/or 
Petersen. Petersen, however, testified that the list had 
been accidentally included among certain other books, 
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papers and personal effects which had been transported 
from his United Industrial Corporation offices, prob- 
ably on the day he left. [R. T. 69-72.] However, 
it may have been on another occasion a few days there- 
peer. (JR. 12194, | 


The evidence offered by the Securities and Ex- 
change Commission in support of their contention 
that the list was stolen was objected to by the 
Appellants, and the objection was sustained as to 
all of the Appellants, Stockholders’ Protective Com- 
mittee. [R. T. 54, 58, 162, 164, 189, 192, 200.] 


As of the time the law firm had received the stock- 
holders’ list they had also received a telephone call from 
Herman Yaras, then owner of approximately 15,000 
shares of United Industrial Corporation [R. T. 1202] 
(a defendant who was dismissed on judgment of non- 
suit). [R.T. 1517.] Yaras indicated that he was in- 
terested in seeing new management on the Board of 
Directors of United Industrial Corporation, and indi- 
cated his intention to come to the law firm’s offices 
to discuss the matter. [R. T. 1204.] At approximate- 
ly the same time the firm received a telephone call 
from Pete Summers, who had been told by Petersen 
that the firm might need the services of a public rela- 
tions man. [R. T. 1222-1223.] Summers indicated 
he was seeking a possible job handling public relations 
for any proxy contest which the firm might engage 
in. During the course of this conversation, Summers 
indicated to Roemer that he knew Nathaniel Dumont 
well and thought Dumont, owner of 5,100 shares, might 
be interested in engaging in a proxy contest. and told 
Roemer he would make an inquiry of Dumont. [R. T. 
2179-2184.] Shortly thereafter, and before the date on 
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which the stockholders’ list was duplicated, Dumont 
transmitted a telephone message to the law firm, 
through Summers, to the effect that he was interested 
in discussing a proxy contest, and wanted an appoint- 
ment with either Brandlin or Roemer. [R. T. 1594, 
2181.] Within a few days after the stockholders’ list 
had been duplicated, Brandlin had already talked in per- 
son to Dumont who indicated a willingness to explore a 
proxy contest, to serve on any committee that was organ- 
ized, and pledged funds in support of a contest if Brand- 
lin decided to undertake it. [R. T. 1213, 1231.) Braman 
also talked personally to Yaras who encouraged him 
to take steps to organize a proxy committee, but in- 
dicated his personal reluctance to serve on any com- 
mittee which might be formed. [R. T. 1232.] With- 
in a day or so of his discussion with Dumont, Brandlin 
sounded out Henwood, a friend and client, whether he 
might be interested in serving on a slate of directors 
ii the firm went into a proxy contest. [R: Dag2u) 
During this same few days, Roemer received telephone 
calls from stockholders Elmer Luther and Roy Wil- 
liams, both of whom authorized the law firm to take 
whatever steps it thought necessary to oppose the man- 
agement of United Industrial Corporation. [R. T. 229- 
232, 1315-1318; Exs. 28, J.] Immediately thereafter, 
Brandlin and Roemer commenced organizing a commit- 
tee to oppose management which subsequently was 
called the Stockholders’ Protective Committee. [R. T. 
232-233. | 


The selection of the Stockholders’ Protective Com- 
mittee was made primarily by attorneys Brandlin and 
Roemer. Brandlin selected Armogida, Beshara, Hen- 
wood, Lawry, McLaughlin, Poe, Summers and Wulfe- 


kuhler. Roemer selected Foss and Soderstrom, and 
also received the initial calls from Williams and Luther; 
and Summers selected Steel and Henwood selected Zod- 
da. [R. T. 234-235, 1340-1341.] Other people were 
contacted, such as John Roosevelt, son of former Pres- 
ident of the United States; Jerome Teggeler, partner 
er Wempsey, Teoveler & Co.; Gilbert Van Camp, Sr.; 
Rosalind Tripp; Edward Baruch; W. J. Alford; Jules 
Schubot, long time stockholders of U.I.C. or its predeces- 


sor. For various reasons those people declined to serve. 
[R. T. 324-328, 1341-1342. ] 


The original selections where made on a tentative 
basis with the understanding that each prospective mem- 
ber was to have the opportunity to ratify the entire 
make up of the slate before making the final acceptance. 
[R. T. 330.] It was also understood by ail members 
of the slate that the law firm would not have a per- 
manent commitment to go forward unless and until it 
was Satisfied that the slate had a reasonable chance 
to win the contest. [R. T. 330, 1262, 1340. ] 


During the course of the organization of the slate, 
several of the prospective slate members inquired about 
acquiring shares of stock in the corporation. Roemer 
contacted Yaras and purchased 2,000 shares from the 
pledgee of Yaras’ stock and, in turn, resold at his cost 
1,000 shares among prospective members of the slate. 
[R. T. 244-246. | 


Sometime in late February, 1961, Henwood had a 
conference with Gira and Petersen together with Brand- 
lin and Roemer and attorney Kendrick, representing 
Gira and Petersen, at which time Gira and Petersen, 
at the request of Henwood and Brandlin, outlined the 
operations of the various subsidiaries of the United 
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Industrial Corporation so that Henwood and Brandlin 
would have a better understanding of the corporation. 
[R. T. 288, 291-295, 1264-1265, 1668-1669.] On an- 
other occasion, Brandlin met with Gira, Petersen and 
their attorney and indicated to them that the Protec- 
tive Committee intended to send a telegram to the man- 
agement of U.I.C. warning the Management that state- 
ments to the effect that the Protective Committee was 
a “front” for Gira and Petersen were libelous, and 
Brandlin urged that Gira and Petersen send a similar 
telegram. Brandlin does not know whether Gira and 
Petersen ever sent such a telegram. [R. T. 1263-1264, 
1425-1427. | 


The first step in the contest taken by the Commit- 
tee was to prepare proxy soliciting material. This ma- 
terial was prepared primarily by the attorneys who sub- 
mitted preliminary drafts to each member of the Com- 
mittee for their perusal and comment before the draft 
was submitted on March 13, 1961, to the Securities and 
Exchange Commission for their clearance. [R. T. 277- 
278, 302.] Upon the submission of the initial draft, 
Mr. Sharon Risk, who was in charge of the staff group 
handling the matter for the Securities and Exchange 
Commission, indicated that the staff was not in a po- 
sition to clear the material until they had more infor- 
mation concerning the “genesis” of the Stockholders’ 
Protective Committee. [R. T. 1797-1798.] At this 
time the SEC Staff indicated that they wanted to take 
the testimony of various members of the Committee 
and other persons, both in Washington, D.C., and in 
Los Angeles. [R. T. 1275-1277, 1799-1800.] The at- 
torneys for the Committee agreed to make the mem- 
bers of the Committee available. [R. T. 1277-1278. ] 
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Thereafter the Securities and Exchange Commission 
pursuant to an order of Section 21 (a) of the Securi- 
ties and Exchange Act of 1934 took the testimony of 
Henwood, Roemer, McLaughlin, Wulfekuhler, Williams, 
Luther, Dumont, Ballance, Soderstrom, Lawry, Gira, 
Petersen and Yaras for the stated purpose of “deter- 
mining the adequacy and accuracy of the proxy solici- 
tation material of the Stockholders’ Protective Com- 
ymitee.” [R. T. 1166-1169; Exs. 29-39; 42.] These 
proceedings ran concurrently in Washington, D.C., and 
Los Angeles and took a period of approximately five 
days, commencing on the 27th day of March and end- 
me on the glsteday oi March, 1961. [Ky 7.1279.) 
After the Securities and Exchange Commission staff 
had completed the examinations of the various wit- 
nesses, and had received other oral and documentary in- 
formation from the attorneys for the Committee, the 
staff then consulted with Roemer in Washington, D.C., 
and outlined what, in their opinion, should be included 
in the proxy soliciting material. [R. T. 1820-1829. ] 
This was in line with their stated policy of giving as- 
sistance to those who seck their counselling in attempt- 
ing to comply with the Regulations. [R. T. 547.] 
The attorneys for the Committee had not been present 
at the taking of the testimony of the various witnesses 
except in the case of Roemer and Henwood [R. T. 
1277], and did not have copies of any of the transcripts, 
but nevertheless redrafted the material in conformity 
with the suggestions of the staff of the SEC and 
tnen resubmitted it. There was then held a final con- 
ference between Roemer and various members of the 
staff of the Securities and Exchange Commission who 
made additional comments and recommended changes 
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In certain words and phrases, all of which Roemer com- 
plied with. [R. T. 303, 1280-1281, 1829.] The Stock- 
holders’ Protective Commitee finally received a clear- 
ance for the mailing of their first proxy solicitation 
material om the Gtheday of April, 1961. [ky ieaeseza 
Thereafter, on the 13th day of April, 1961, the pro- 
posed second mailing was transmitted to the staff of 
the SEC and was cleared on the 23rd day of April, 
1961. [R. T. 309.] Again in this instance the staff 
of the Securities and Exchange Commission suggested 
a considerable portion of the language of the accom- 
panying letter which was used by the Committee. [R. 
T. 309.] The third prospective mailing was transmitted 
to SEC on or about the 14th day of May, 1961, and 
was cleared on the 25th day of May, 1961] aaae 
310.] There were but a few changes suggested by 
the SEC for this mailing. The proposed fourth mailing 
was sent to the SEC on the 3rd day of July, 1961, and on 
this occasion a staff member of the Securities and Ex- 
change Commission dictated the changes over the tele- 
phone to Roemer who took them down on or about July 
11, 1961. [R. T. 311, 1983-1984, 2027.] All of the mail- 
ings of the Stockholders’ Protective Committee appear 
in Exhibits 13 and A, and some of the passages which 
became relevant in this case are as follows: 


From Mailing No. 1: 

“The formation of the Stockholders’ Protective 
Committee started after Richard I. Roemer, a mem- 
ber of the Committee, a nominee for director, and 
a partner in the law firm representing the Com- 
mittee, received complaints from stockholders EI- 
mer M. Luther, Jr., a former employee of a sub- 
sidiary of the company, and Roy L. Williams, B. F. 
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Gira’s uncle, who own respectively 250 and 400 
shares of the common stock of your company. They 
complained about the decrease in market value of 
the stock, its suspension from trading, and the ap- 
parent internal conflict within the board of direc- 
tors. These two stockholders requested Mr. Roem- 
er to take whatever steps were necessary to form a 
new slate of directors and provide your company 
with new management. This was done by contact- 
ing men whom the organizers of the slate con- 
sidered to be leaders in industry, business and the 
professions. The selection was made with the qual- 
ifications of the individual as the primary consid- 
eration and, secondly, his stockholdings in the 
company. Those men who did not then own stock 
could not purchase it in the usual manner, since 
trading had been suspended. As a result, Mr. 
Roemer purchased 2,000 shares of the company’s 
common stock from Mr. Herman Yaras who in 
the past had been a financial consultant to the 
company. Mr. Yaras still owns 10,000 shares of 
the common stock of the company. Of the shares 
purchased by Mr. Roemer, 1,000 were sold in 100 
share lots to ten members of the slate at no profit. 
Mr. Roemer retains the remaining 1,000 shares.” 

“Prior to the foregoing, Mr. Roemer and one 
of his partners, J. J. Brandlin, conferred with B. 
Gira and Ho | etersen, the 10rmier president 
and executive vice president, respectively, of the 
company, concerning Gira’s and Petersen’s invest- 
ments in the company. Together, Messrs. Gira and 
Petersen own in excess of 95,000 shares of the 
common stock of the company. They stated that 
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they were not interested in waging a proxy con- 
test, but they did furnish the Committee with in- 
formation concerning the company including a 
stockholders list. The law firm of Vaughan, 
Brandlin & Baggot, in which Messrs. Brandlin and 
Roemer are partners, does not represent Messrs. 
Gira and Petersen, nor are Messrs. Gira and Peter- 
sen members of the Committee.” 

“This Protective Committee, its’ agents and its’ 
employees, and anyone else directly or indirectly 
connected with it, have no contracts, arrangements 
or understandings of any kind whatsoever, direct 
or indirect, with Messrs. Luther, Williams, Gira 
and/or Petersen, concerning future employment, fi- 
nancing of this proxy contest, or any other rela- 
tionship with your company.” 


From Mailing No. 3: 

“Management, in its recent so-called ‘Interim 
Report’ and perhaps in ensuing proxy statements, 
apparently hopes to confuse you by attempting to 
link this Protective Committee with Mr. Gira and 
Mr. Petersen. Management has brought a law- 
suit to void all of the blue proxies which you have 
given this Committee. Management claims in this 
lawsuit (and has claimed in this proxy contest) 
that we and our slate of directors are the agents 
of Messrs. Gira and Petersen. Our Proxy State- 
ment, which you received about April 11, 1961. 
disclosed that Gira and Petersen helped the Com- 
mittee. In addition, they are the owners of close 
to 100,000 shares of common stock of U.LC.. 
and we hope to receive their proxies. As pre- 
viously stated, they gave us the help indicated 
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in our Proxy Statement, and we welcomed that 
help just as we welcome the help and support of 
all stockholders. We appreciate the confidence in 
our slate of directors expressed by each of you 
who has sent usa BLUE PROXY.” 


“Management claims that our slate is a ‘front’ 
for Gira and Petersen, so let’s look at the facts! 
Messrs. Wulfekuhler, Armogida, Beshara, and Gen- 
eral Ballance know Gira and Petersen primarily as 
the former president and executive vice president 
of the company in which they all are substantial 
stockholders. Armogida and Beshara were form- 
erly large stockholders of Perry Rubber Company, 
now a valuable subsidiary of U.I.C., and dealt with 
Gira and Petersen during its acquisition by U.I.C. 
Mr. Foss met Mr. Gira and Mr. Petersen about 
two years ago, and they have met two or three 
times since then on matters not related to this 
proxy contest. Mr. Henwood met and talked with 
Gira and Petersen once late in February, 1961, tor 
the purpose of obtaining information about U.I.C. 
Mr. Dumont owns an interest in some unimproved 
land) in which Mr. Gita, among others, has a 
10% interest. Mr. Dumont met Gira and Petersen 
during World War I when their business interests 
were in allied fields (not related to U.LC. or its 
subsidiaries). They have had various business 
dealings between 1945 and about 1953, none of 
which were related to U.LC. or its subsidiaries, 
and they have met socially on a few occasions. 
Our original Proxy Statement discusses the ac- 
quaintance of Messrs. Roemer and Summers with 
Gira and Petersen. The remaining members of the 
slate, Messrs. Steel, Zodda, Lawry, Soderstrom and 
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McLaughlin, have never met or communicated in 
any way with Messrs. Gira and Petersen. We 
understand Mr. Petersen remembers meeting Mr. 
McLaughlin during World War II, but Mr. Mc- 
Laughlin has no recollection of this.” 

“The attorneys for the Committee and to a les- 
ser extent, members of the slate of directors them- 
selves, have obtained the participation of fine busi- 
ness and professional men who have agreed to serve 
as directors of your company. They did not per- 
form these services for Petersen and Gira, or any- 
one else not named in our soliciting material.” 

“We do not feel that it should be necessary 
to repeat that this Committee and its slate of di- 
rectors have no obligation, contracts, arrange- 
ments, or understandings of any kind whatsoever 
with Gira, Petersen, any member of the slate, or 
anyone else. THAT IS THE FACT! Stidyaane 
records of the members of our slate and we think 
you will agree that men of their ability and in- 
tegrity do not ‘front’ for anyone.” 

“The only commitment our slate members have 
made to ANYONE is to use their best ability to re- 
store confidence in U.I.C. and give the company the 
best management possible with the hope that prof- 
it will result to all of the stockholders along with 
sound growthh WE MAKE THIS COMMIT- 
MENT TO EACH AND EVERYONES 
MOL 


Again From Mailing No. 1: 

“None of the aforementioned nominees for di- 
rector, except as hereinafter stated, has heretofore 
been a director of the company or has had, or now 


has, any material interest, direct or indirect, in any 
material transaction of the company except as a 
stockholder. James V. Armogida and Fred A. 
Beshara have the right to receive additional stock 
of the company based upon the net pre-tax prof- 
its of Perry Rubber Company, a subsidiary of the 
company, during the next four years, under a con- 
tract dated March, 1960. Vaughn, Brandlin & 
Baggot, of which Richard I]. Roemer is a partner, 
rendered legal services to the company and its sub- 
sidiaries during the last 18 months and received 
fees amounting to $18,465. Pete Summers, Inc., 
public relations consultant, of which Clarence L. 
Summers is president, had an agreement with the 
company to conduct a products survey over a 
90-day period for a fee of $15,000. It has re- 
ceived $5,000 to date under this agreement. Mr. 
Summers, in December, 1960, proposed to the com- 
pany <hiat he be paid a tmders tee m1 fhe event 
prospective acquisitions which he might locate 
would be purchased by the company. This pro- 
posal was not accepted by the company, and Mr. 
Summers has received no payments and makes no 
claims thereunder. Mr. Summers has authorized 
the Committee to state that he waives all rights he 
might have, if any, under such proposal. Each 
of the nominees has advised the Committee that he 
is not a party to any contracts, arrangements, or 
understandings with any person with respect to 
any securities of the company, and that neither he 
nor any of his associates has any contracts, ar- 
rangements, or understanding with any person 
with respect to any future employment by the 
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company or any of its affiliates or with respect to 
any future transaction to which the company or 
any of its affiliates will or may be a party.” 


“Should the Protective Committee be successful 
in electing a majority of the directors of the com- 
pany, counsel for the Committee, Vaughan, Brand- 
lin & Baggot, and the Committee’s public relations 
consultant, Pete Summers, Inc, feel that wien 
ordinary course of events the board of directors 
will consider the use of their services in the future 
as counsel and public relations consultant, respec- 
tively. However, no contracts, understandings, 
commitments, or arrangements, written or oral, ex- 
press or implied, exist with respect to these mat- 
ters. There are no contracts, arrangements, or 
understandings with any person with respect to 
any future sale, purchase, merger, acquisition, or 
other transaction of any kind or character with re- 
spect to which the company or any of its af- 
filiates are or may bea party.” 


From Mailing No. 4: 
Wrekin CRETIG ie: 


“DEAR EELUOW sTOCSTe PP iiss 


“For Management to say that this Committee is 
not critical of Mr. Gira and Mr. Petersen is ridic- 
wous. Mr. Huntington, who signed Manage- 
ment’s proxy material dated June 26th, or who- 
ever wrote that document, apparently chose to ig- 
nore the fact that we have consistently criticized 
the Directors who served during 1960, which in- 
cludes Gira and Petersen.” 
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“We are critical of Gira and Petersen and we 
are equally as critical of Huntington, Fein, Good- 
man and all the other Directors who served during 
1960, and who are now asking for your vote. The 
Directors running for re-election who served dur- 
ing 1960 and 1961 are FEIN, GOODMAN, 
HUNTINGTON, HUFTY, MANN, WEIL and 
few. 


“In our opinion, these men, including Gira and 
Petersen, and Mr. Huntington, who was Chairman 
of the Board during 1960 and 1961, and Mr. Fein, 
who is now Chairman of the Executive Commit- 
tee, must and will bear the responsibility for the 
chaotic condition of United Industrial Corporation. 
The seven Directors now asking for your vote, led 
by Fem, Huntington and Goodman, disavow any 
responsibility for your company’s problems. They 
claim their confidence in Gira and Petersen was 
‘misplaced’. We charge that the confidence that 
the stockholders placed in all of the Directors was 
misplaced.” 


"eit s CLEAR THE AlR ON GIRA AND 
PETERSEN—ONCE AND FOR ALL 


“Managemient’s so-called ‘Interim Report’ of 
May 15, 1961, again in Huntington’s letter of June 
1, 1961, and now in their latest report dated June 
26, 1961, charges that this Committee is a 
dronv tor Gira and Petersen. Jas is false! Study 
our list of nominees and their backgrounds, and 
we belicve you will agree that men of their caliber 
do not ‘front’ for anyone.” 


“WE REPEAT: We have no commitment of 
diye kid toon arom Gira or Petersen, \ They are 
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not ‘motivating’ this Committee. A vote on the 
Blue Proxy will not be a vote for ‘Gira and 
Petersen’ or anyone else not disclosed to you. Gira 
and Petersen are not and cannot use this Com- 
mittee as a ‘medium’ to seize control of the com- 
pany. We had told you of the assistance we had 
from Gira and Petersen long before you received 
the ‘Interim Report.’ We repeated our position 
in Report #3 and state it again above. We sup- 
pose, however, that Management will continue to 
harp on the subject of Gira and Petersen because 
they have nothing else to say, and they mst 
‘pass the buck. Certainly there is little they can 
say that will justify or even explain the results for 
1960, except to point at Gira and Petersen and 
attempt to link this Committee with them. We 
dowt believe you will be misled by Management's 
tactics.” 

“These ‘results’ were ‘achieved’ during the time 
that Gira was President, Petersen was Executive 
Vice President, Huntington was Chairman of the 
Board, Fein was Chairman of the Executive Com- 
mittee, and they were all Directors, along with 
Weil, Mann, Barber, Hufty and Goodman. ALL 
OF THESE MEN, EXCEPT GIRAWiage 
PETERSEN, ARE ASKING YOU VOSRiGa@ 
THEM BACK IN OFFICE. 

“Can Fein, Huntington, Goodman, Barber, 
Mann, Weil and Hufty disassociate themselves 
from these ‘results’ by simply pointing to Gira and 
Petersen? If, as they indicate, they knew nothing 
about what really happened during 1960 then cer- 
tainly they were derelict in their duty and should 
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be replaced. Do they claim that all these liquid 
assets, cash aud marketable securities, were spent 
without their knowledge, or that the bank debt 
was mcreased without their knowledge? This is the 
implication in their mailing of June 26th. Even 
assuming that they are correct and that they didn’t 
know anything about these things, zozld you want 
them in office for another year so that more can 
go ou without them knowing about it?” 


On or about April 25, 1961, Management filed a 
lawsuit in the United States District Court, Western 
District of New York, in Buffalo, New York, naming 
the Stockholders’ Protective Committee and Gira and 
Petersen as defendants. The main theme of this com- 
plaint, the same as used in their proxy solicitation ma- 
terial, was that the Stockholders’ Protective Committee 
had made false and misleading statements by denying 
Management’s charges that the Stockholders’ Protec- 
tive Committee were acting on behalf of Gira and 
Petersen and were the agents and representatives of 
Gira and Petersen. This action was transferred to 
the Southern District of California in July of 1961, 
after a motion for change of venue by the defendants. 
At this time a counterclaim was filed by the Stock- 
holders’ Protective Committee charging Management 
with false and misleading statements in their proxy 
solicitation material in that they had accused the Com- 
mittee of ‘fronting’ for Gira and Petersen, and in- 
dicating that a vote for the Protective Committee would 
be “a vote for Gira and Petersen.” A member of 
te staff of the SEC sad repeatedly werged the 
attorneys for the Comnuttee to file such a counter- 
claim. [R. T. 1347-1349.] In this action, known as 
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UI.C. v. Henwood, No. 747-61-TC, each side sought 
similar orders against the other based, primarily, upon 
identically opposite and mutually exclusive charges. 


From the date on which the SEC staff cleared the 
initial solicitation material of the Stockholders’ Pro- 
tective Committee, the attorneys for the Protective 
Committee had complied with every request of the 
SEC. [R. T. 311-312, 1347.| The SH PC tad aretmens 
motive to comply with anything the SEC staff requested 
because there were much ahead in the proxy contest and 
didn’t want any friction to develop with the SEC. 
[R. T. 1295.] Their conduct was described by the 
SEC staff member who had charge of the proxy con- 
test up to July 12, 1961, Mr. Sharon Risk, as “co- 
operative’. [R. T. 2016-2017.| On July 1a 
when the same member of the staff of the SEC re- 
quested the attorneys for the Committee to cause to be 
filed a Schedule 14-B by Herman Yaras on the ground 
that the SEC staff had suddenly decided that he had 
been active as a “participant” on behalf of the Stock- 
holders’ Protective Committee, said attorneys indicated 
that, although they did not represent Mr. Yaras, they 
would contact his attorney and do what they could to 
induce him to file a 14-B. [R. T. 285-286.] There- 
after, they immediately contacted Yaras and his at- 
torney and persuaded him to file a 14-B. Four busi- 
ness days later, on Monday, July 17, 1961, the at- 


1F'xcepting one instance in which the attorneys had accidentally 
omitted to make a change in a piece of literature. This was in 
reference to Bernard Fein being described as the “Chairman of 
the Executive Committee” as of a certain date instead of describ- 
ing him as a “Member.” The SEC staff member called this 
error to the attention of Roemer, who corrected it in several 
places in the literature, but inadvertently failed to correct it in one 


place. [Ki oil}| 


= 


ioriieys tor the Comittee telephoned the SEC in 
Washington, D. C., and advised them that Mr. Yaras’ 
14-B was in the mail, but on the next day, July 18, 
1961, the staff of the SEC recommended to the Com- 
mission that the action against the Protective Commit- 
tee be brought. [R. T. 903-907.| (The trial court 
in the case at bar subsequently dismissed the case as 
to Mr. Yaras and held that Mr. Yaras was not a 
“participant,” and therefore was not required to file 
eenedule 14-8.) |C.Y.. on... | 


On or about July 12, 1961, Gira and Petersen filed 
a libel action against the members of the Board of 
Directors of WLC |Ex. KK] charaine them “with 
making derogatory statements in their proxy material 
about Gira and Petersen’s “ability and integrity.” [R. 
T. 1950.] At this time, their attorney, Kendrick, sub- 
mitted a proposed press release concerning the filing of 
the lawsuit to the SEC staff for their opinion as to 
whether such a press release would constitute a proxy 
solicitation. The SEC staff advised the attorney that 
the press release would constitute a proxy solicitation 
and requested that Gira and Petersen file a Schedule 
14-B. [R. T. 1977-1978.] At this time, the attorney 
for Gira and Petersen stated that he would withdraw 
the press release and not issue it. [R. T. 474-475.] As 
it turned out, the press agent, without authorization, 
went ahead and issued the press release. [R. T. 630- 
631.]| The form in which it was published in the 
papers was not the same as the press release and turned 
out to be only a statement of the fact of the filing of 
the lawsuit. [R. T. 1950, 486-488; Exs. AA, BB, 
CC, DD.| No member of the Stockholders’ Protec- 
tive Comittee, nor its attorucys had auything to do 
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with the filing of this lawsuit or in the issuance of the 
press release. [Rk. T. 296.] 


The decision to recommend the filing of the SEC 
action against the Stockholders’ Protective Committee 
was made by members of the staff who, until July 
12th, had only been assisting Mr. Risk, and were not as 
familiar with the handling of proxy contests as was 
Mr. Risk. [R. T. 2081, 2084-2085.] One of them, 
Gordon, had never handled a contest before. The dis- 
cussion among the staff members leading up to the 
decision to recommend the filing of a lawsuit com- 
menced after July 11, 1961. [R. T. 1855, 2087-2088], 
when an attorney for Management was in the offices 
of the SEC and urged several of the members of the 
staff, namely, Gordon, Weinman and Risk [R. T. 
875-877] to bring an action against the Stockholders’ 
Protective Committee based on the alleged participa- 
tion of Yaras, ‘at the last minute in order to void 
their proxies.” [R. T. 877-878.] This same attorney 
for Management telephoned the SEC staff concerning 
the same subject matter on July 11, 1961 [R. T. 784- 
786], and, on the following day, after Mr. Risk, the 
staff member who had been in charge of the proxy 
contest, and who was the one most familiar with the 
volumes of transcript and other information which the 
SEC had collected throughout the proxy contest, had 
left on his vacation [R. T. 732], the other members 
of the staff began “thinking and talking’ about the 
filing of the lawsuit. [R. T. 733-736.] There was no 
mention of a lawsuit while Risk was on duty. [R. T. 


1855. ] 


Sie 
Trial. 


‘he case of U.1.C. vy. Henwood, No, 747-61 TC, 
had commenced trial before the same trial judge on 
July 17, 1961; however, on the second day of trial, the 
Court announced from the bench that he had received 
a long distance telephone call from a Mr. Kennamer, 
the Chief Enforcement Officer of the Securities and 
Exchange Commission, who had advised him that the 
SEC was about to intervene in some manner in the 
lawsuit. [R. 7. 17a.] The trial of the action of 
U.I.C. v. Henwood was then continued to July 25, 
106i. Thereatter, and on July 25, 1961, the Court 
suspended the trial of the action of U.I.C. v. Henwood 
and granted a priority to the action which had been 
filed by the SEC on July 21, 1961, as an independent 
action. [R. T. 23a.] This action, while embodying 
generally similar claims as those made by manage- 
ment in U.I.C. v. Henwood, does not include the op- 
posite side of the issue which was presented by the 
Stockholders’ Protective Committee counterclaim in 
eee. Henwood. 


On the day that the SEC v. Henwood case was 
called for trial, the SEC asked the trial court to grant 
an immediate temporary restraining order against the 
Appellants [R. T. 26a] restraining them from soliciting 
proxies by means of alleged false or misleading state- 
ments with respect to the Comunittee’s relationship to 
Gira and Petersen, and from voting proxies already ob- 
tained by them pending the hearing of the action on the 
preliminary injunction. This restraining order also in- 
cluded recitals to the effect that the Appellants had 
previously solicited proxies by means of false and mis- 
leading statements concerning the Appellants’ relation- 


=o 


Siig witha Gitda- ana betersci |G ye eae | Thesats 
fidavits filed in support of the application for a re- 
straining order did not contain any allegation whatso- 
ever concerning any act or threatened act of the Ap- 
pellants with respect to the solicitation of proxies by 
false and misleading statements which in any way con- 
Cemmied Gitaor Petercet Or a dtas see ] This was 
pointed out to the Court during the proceedings on 
the first day of trial. [R. T. 34a-35a.] The court stated 
from the bench that he had had Mr. Kennamer, the 
SEC’s Chief Enforcement attorney before him in an- 
other case for two years [R. T. 36a], and that the Court 
and Mr. Kennamer had been arrayed against approxi- 
mately “eight attorneys” but that “zve were affirmed on 
appeal and certiorari was denied, and we saved some 
people millions of dollars, and if they had paid attention 
to us two years ago, we would have saved them more 
money.” [R. T. 77a, 1l6a-117a.] The Court times 
indicated that he could see no need for Appellants to 
resist the temporary restraining order because “Mr. 
Kennamer isn’t going to hurt anybody with his tem- 
porary restraining order.” [R. T. 76a.] The following 
day after considerable discussion, the Court signed the 
temporary restraining order over the objection of coun- 
sel for Appellants and made findings of fact, all with- 
out foundation in the affidavits submitted by the SEC. 
and then ordered the immediate hearing of the prelim- 
inary injunction [R. T. 13la], even though counsel for 


Appellants had had no opportunity to prepare for the 
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hearing and was actually engaged in a trial in another 
case in the Superior Court of the County of Los An- 
geles. [R. T. 128a-130a. ] 


On this occasion the Court again indicated that it 
had the “greatest respect and admiration for Mr. Ken- 
namer” [R. T. 116a-117a] and was “mad” at Mr. 
Robinson. [R. T. 119a.] During the latter stages of 
the trial, the Court openly admitted that he felt that he 
had been “championing” the rights of Mr. Kennamer 
cence st GO aminis case. [k. 1, 1180)) The Court 
in its Memorandum opinion signed October 3, 1961, 
also embodied the suggestions and exact phraseology 
suggested by Mr. Kennamer in his argument. [R. T. 
2213, 2214. ] 


The Court also signed the exact Findings of Fact 
and Conclusions of Law and Judgment as drafted by 
Mr. Kennamer without changing a single word, and this 
was after a full hearing in open court at which time 
the counsel for the Appellants and the counsel for Gira 
and Petersen pointed out to the Court various and 
obvious errors in the proposed Findings of Fact and 
Conclusions of Law and Judgment. [R. T. 2289-2347; 
Cees | 


On this same occasion, the Court described the appel- 
lants, as a group, as the ‘worst people” that the Court 
bad-ever lad m0 its courtroom [K: 1. 2311], although in 
the Memorandum Opinion and the Findings of Fact the 
Court had indicated that these same appellants were out- 


standing and men of distinction. 
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During the trial, the Securities and Exchange Com- 
mission produced as witnesses on behalf of the SEC 
certain members of the staff who were not com- 
pletely familiar with all of the information accumu- 
lated by the Securities and Exchange Commission dur- 
ing the proxy contest. The Appellants requested and 
received definite assurances in open court from the at- 
torney representing the Securities and Exchange Com- 
mission that the member of the staff who had been in 
charge of the case from the beginning and who had the 
most knowledge of circumstances and information ac- 
cumulated by the SEC, Mr. Risk, would also be pro- 
duced. [R. T. 25-26.) However, as the irialieen 
tinued week after week the attorney for the Securities 
and Exchange Commission kept postponing the produc- 
tion of the witness [R. T. 861, 865-872] and finally 
refused to produce the witness. At this time, the Court 
refused to grant the request of Appellants’ counsel to 
order the production of the witness on the stated ground 
that the Court was powerless to make such an order. [R. 
T. 1128-1132, 1336.] Finally, the Appellants gave notice 
of taking of the witness’ deposition in Washington and 
the attorney for the Appellants traveled to Washington, 
D. C., to take the deposition of the witness Risk and 
the witness Cohen. |[R. T. 1400, Ex, 50) Ex NSE 
each of these depositions, the witnesses refused to an- 
swer certain questions which the Court had already 
ruled were proper and which the Court subsequently 


ruled as being proper. The Court refused to grant any 


sanctions against the Securities and Exchange Commis- 
sion for this refusal. [R. T. 1601-1663. ] 


Judgment. 


As previously stated, the judgment enjoins the Ap- 
pellants, and each and all of them, from voting any 
proxy of any stockholder now held by the Stockholders’ 
Protective Committee, or from voting any proxy which 
is not received pursuant to a future solicitation of 
proxies in accordance with the Rules and Regulations 
of the Securities and Exchange Act of 1934, and 
further enjoins the Appellants, and each and all of them, 
from soliciting any future proxies unless they include 
in their proxy solicitation material statements which 
were not supported by the evidence, and, among other 
things, include the statement to the effect that defend- 
ants, Gira and Petersen, are “members” of the Stock- 
holders’ Protective Committee which will, in the hght 
of the circumstances surrounding the contest, imply 
that the Stockholders’ Protective Committee is acting 
in this proxy contest on behalf of Gira and Petersen. 
At the same time that it enjoins them and invalidates 
their proxies, the judgment dismisses from the action 
the Appellants James V. Armogida, Brigadier General 
Robert G. Ballance, Fred Beshara, Nathaniel R. Du- 
mont, Joe J. Foss, William David Lawry, Elmer Luther, 
Edward H. McLaughlin, Charles Soderstrom, John Au- 
try Steel, Clarence I.. Summers, Roy Willams, Louis 
VWaltekuiier and rlired 1. Zodda.  (C. 1. 2. | 


pee ee 
Questions Presented on Appeal. 


1, DID NOT THE TRIAL COURT ERR 
PURPORTING TO ENJOIN CERTAIN OF Mie 
APPELLANTS WHILE AT THE SAME ite 
DISMISSING SAID APPELLANTS ~“W1)Vir@iggi 
PREJUDICE,” AFTER A TRIAL ON THE Wisi 
MUS 


2. DID NOT THE COURT ERR IN Hisieires 
MENT BY PURPORTING TO IMPOSE AN IN— 
JUNCTION AGAINST ALL OF THE ARBRE 
LANTS WHICH WAS NOT SUPPORT EEEas 
THE COURT'S OWN FINDINGS OF FACT aa 
CONCLUSIONS OF PAW: 


3. WAS NOT THE EVIDENCE LEGALS = 
SUFFICIENT TO SUSTAIN THE [UDGIiaia 
IN THAT THERE WAS NOT SUBSTA 
EVIDENCE TO SUPPORT THE ESSE ie ae 
DETERMINATION THAT APPELLANTS Hila ae 
MADE FALSE AND MISLEADING Sia 
MENTS OF MATERIAL FACTS, OR OMe 
TO STATE MATERIAL FACTS NECESSAR Ae 
MAKE THEIR SOLICITATION STATENS tee 
NOT FALSE OR MISLEADING: 


This question was raised by appellants’ motion for a 
judgment of dismissal under Rule 41-B, which was 
denied by the Court. 


4. DID NOT THE COURT DENY THig se 
PELLANTS DUE PROCESS OF LAW AS GUE 
ANTEED BY THE FIFTH AMENDMER Ie 
THE UNITED STATES CONSTITUTIONMers 
THE MANNER IN WHICH IT APPLIEDRiRiie= 


i, ae 


iA trON 14-08 THE SECURITIES AND EX- 
Glee CH ACT OF 1934 TO THE FACTS IN 
i CASE. 


Cae Oly) at APEEPLLEE SEC SHOW LiSkLP 
ies ENTITLED TO THE EOUITABLE REM- 
Diy Oran INJUNCTION AGAINST THE AP- 
BPEELANTS AND AN ORDER INVALIDATING 
ae eLeAN TS PROXIES IN ANY EVENT? 


6. DID NOT THE TRIAL COURT DENY THE 
APPELLANTS A FAIR TRIAL BY FAILING TO 
EXERCISE GENUINE JUDICIAL DISCRETION 
AND JUDGMENT? 


Specification of Errors. 


I. The Court erred by purporting to impose an in- 
junction against the appellants Armogida, Ballance, 
Beshara, Dumont, Foss, Lawry, Luther, McLaughlin, 
Soderstorm, Steel, Summers, Williams, Wulfekuhler and 
Zodda at the same time that the Judgment dismissed 
said appellants from the action. That portion which 
purports to grant an injunction against said appellants 
is void. 

IJ. That portion of the Judgment which purports 
to impose an injunction against all the appellants solicit- 
ing further proxies unless under certain specified 
conditions* is not supported by the Court’s own Find- 
ings of Fact and Conclusions of Law. 


II. The trial court erred in not granting appellants’ 
motion to dismiss the action as to all of the appellants 


*For a complete statement of that portion of the injunction, 
see Appendix A. 
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and to enter Judgment in favor of all of the appellants 
on the grounds that upon the facts adduced and the law 
of the case, plaintiff was not entitled to relief; such 
dismissal should have been ‘“‘with prejudice.” 


IV. The Court erred by making an unconstitutional 
application of Regulation 14 of the Securities and Ex- 
change Act of 1934 to the facts of this case and appel- 
lants were thereby denied due process of law as guar- 
anteed by the Fifth Amendment to the Constitution of 
the Wiited States. 


V. The Court erred by making certain Findings of 
Fact which are clearly erroneous and/or immaterial 
and inappropriate to the Judgment and/or are argumen- 
tative. 


A. A portion of Finding No. 5 is clearly erroneous.* 
B. A portion of Finding No. 6 is clearly erroneous.* 
C. A portion of Finding No. 7 is clearly erroneous.* 


D. A portion of Finding No. 9 is immaterial and 
inappropriate to the Judgment.* 

EK. A portion of Finding No. 11 is clearly enaeme= 
ous.* 

F. A portion of Finding No. 12 is clearly erroneous 
and is also argumentative.* 

G. A portion of Finding No. 13 is clearly errone- 
ous.* 

H. A portion of Finding No. 14 is clearly errone- 
ous.* 


*The exact language of each Finding which is herein chal- 
lenged is stated verbatim in the argument section of this brief, 
infra. 


I. A portion of Finding No. 15 is clearly errone- 
Otis.” 


J. A portion of Finding No. 17 is clearly errone- 
ous and argumentative.* 


K. A portion of Finding No. 19 is clearly errone- 
ous.* 


L. A portion of Finding No. 20 is argumentative.* 


M. A portion of Finding No. 21 is clearly errone- 
N. A portion of Finding No. 22 is clearly errone- 


O. Finding No. 23 is immaterial.* 


P. A portion of Finding No. 24 is clearly errone- 
Gus 


VI. The Court erred by not denying the Appellee 
(SEC) the equitable remedy of an invalidation of ap- 
pellants’ proxies and of an injunction against appel- 
lants for the reason that Appellee (SEC) had denied 
appellants due process as guaranteed by the Fifth 
Amendment to the United States Constitution by the 
manner in which Appellee had administered the Securi- 
ties and Exchange Commission Regulation of 1934 in 
this case. 


VII. The Court erred by denying the appellants a 
fair trial as guaranteed by the due process clause of 
the Fifth Amendment in that the Court failed to 
exercise genuine judicial discretion and judgment. 


*The exact language of each Finding which is herein chal- 
lenged is stated verbatim in the argument section of this brief, 
infra, 
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The Court Erred by Purporting to Impose an In- 
junction Against the Appellants Armogida, 
Ballance, Beshara, Dumont, Foss, Lawry, Lu- 
ther, McLaughlin, Soderstrom, Steel, Summers, 
Williams, Wulfekuhler and Zodda at the Same 
Time That the Judgment Dismissed Said Ap- 
pellants From the Action. That Portion Which 
Purports to Grant an Injunction Against Said 
Appellants Is Void. 


That portion of the judgment which purporrts to en- 
join the appellants Armogida, Ballance, Beshara, Du- 
mont, Foss, Lawry, Luther, McLaughlin, Soderstrom, 
Steel, Summers, Williams, Wulfekuhler and Zodda, as 
members of the Stockholders’ Protective Committee, 
from soliciting proxies except under certain conditions* 
SERS U ea eomeenrere | 1s void for the reason that the same 


judgment dismisses said appellants from the case. 


It is a well recognized rule of law in all jurisdic- 
tions that a court must have jurisdiction over the per- 
son in order to enjoin him from doing or, to command 
him to do certain acts. Booty. Clarke, 5& Uomo 
333; Clarke v. BoyseR, 39 F. 2d at 815; Harin2 em 
Umited Siaies, 35) U. 5.173 au 183: 


*“Tt is ordered, adjudged and decreed that the defendants 
United Industrial Corporation, Stockholders’ Protective Com- 
mittee, Stanley EF. Henwood, Richard I. Roemer and Louis M. 
Poe, individually and as members of and proxies of said Stock- 
holders’ Protective Committee, all members, associates, substitutes, 
agents, employees and attorneys of said Stockholders’ Protective 
Committee. ene ene, cca, le 
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When a court of equity renders a decision against 
a defendant, and enjoins him from certain acts, it im- 
pliedly retains jurisdiction over said person for the pur- 
becewo! Caltyine out its decree; BUT WHEN A 
COUKT DISMISSES A PARTY FROM AN AC- 
Hien. tl LOSHkS ALE JURISDICTIGN OVER 
ie) Ak, Wl ts AS THOUGH. irik AC 
ION THAD EV EK BEEN BROUGHT, “ISR 
evils CARRIES DOWN WIT IT EVERY 
PigeVIOUS ORDER MADE THEREIN: Bryan zw. 
Smut, 1/4 F. 2d 212: A. B. Dick Co. v. Marr, 197 
F. 2d 498; Trowbridge v. Love, 50 Cal. App. 2d 746. 
A proceeding is nonetheless terminated because it is 
dismissed “without prejudice,” and the Court is none- 
theless without further jurisdiction. Mitchell v. Bad. 
of Governors of Washington, 145 F. 2d 827, where 
a cause has been regularly tried on its merits a dis- 
missal of the defendant is with prejudice regardless 
of the fact that the judgment may say “without prej- 
udice”. United States v. Bd. of Comm. of Grady County, 
54 F. 2d 593, 596. 


Based upon the evidence that was before the Court, 
the Court properly entered a judgment of dismissal as to 
the appellants Armogida, Ballance, Beshara, Dumont, 
Foss, Lawry, Luther, McLaughlin, Soderstrom, Steel, 
Summers, Williams, Wulfekuhler and Zodda, and once 
having done so, lost all jurisdiction over them, and any 
attempt to enjoin them in the same judgment is a nul- 


lity. 
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Jlle 
That Portion of the Judgment Which Purports to 
Impose an Injunction Against All the Appel- 
lants Soliciting Further Proxies Unless Under 
Certain Specified Conditions Is Not Supported 
by the Court’s Own Findings of Fact and Con- 
clusions of Law. 


That portion of the judgment which, in effect, pur- 
ports to impose an injunction against all of the appel- 
lants from soliciting proxies in the future by means of 
any proxy statement or other communication, written 
or oral, which omits to state: 


1. That Bernard F. Gira and Herbert J. Petersen 
were “Wistrumental in initiating and organizing the 
Stockholders’ Protective Committee and in formuzilat- 
ing on behalf of said Committee a slate of directors”; 


2. That “Bernard F. Gira and Herbert J. Petersen 
have participated with representatives of the Stock- 
holders’ Protective Committee and aided and abetted 
said Committee and its representatives in conducting 
proxy solicitation” ; 


3. That “Bernard F. Gira and Herbert J. Peter- 
sen are members of the Stockholders’ Protective Com- 
mittee” ; 

4. What ~ Bernard F. Gira and Herbert |) Petersen 
are participating with Stockholders’ Protective Commit- 
tee in soliciting proxies” 


IS WHOLLY UNSUPPORTED BY THEGAi ie 
INGS OF FACT AND CONCLUSIONS OFM2 ss 2 
FOR THE REASON THAT THE FINDING gem 
FACT AND CONCLUSIONS OF LAW MENTION 
ONLY TWO PARTICULARS WHEREIN ABB 


eevee 


ANTS AKE ALLEGED TO HAVE MADE 
East AND MISLEADING STATEMENTS IN 
DRE PREVIOUS PROXY =SOLICITING MA} 
RAL. 


The first such Finding occurs in the last sentence in 
Finding No. 14 (App. B) which states as follows: 
“The assertion in the Committee’s proxy state- 
ment that counsel for the Committee started the 
organization of the Committee on behalf of Luther 
and Williams is seriously misleading.” 


The second such Finding is in the sentence of Finding 
Noe Z eau. B): 

“The Committee's proxy material also was mis- 
leading in stating that certain losses sustained by 
UIC and diminution of stockholders’ equity oc- 
curred when Bernard F. Fein was Chairman of the 
Executive Committee of UIC.” 


In neither of these particulars is there any reference 
toma or Petersen, THERE ARE NO. OTHER 
PUNOUNGS WHICH “PURPORT ~1Q “FRIMD* 
haAY THE SLIVRRATUKE OPS rie sTock- 
HOLDERS’ PROTECTIVE COMMITTER WAS 
FALSE AND MISLEADING IN ANY PAR- 
TICULAR, 


Therefore, such portion of the injunction as has been 
enumerated in 1, 2, 3 and 4 above is wholly gratuitous 
and outside the scope of any of the Findings of Fact 


and Conclusions of Law. 


yn 
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The Trial Court Erred in Not Granting Appellants’ 
Motion to Dismiss the Action as to All of the 
Appellants and to Enter Judgment in Favor of 
All of the Appellants on the Grounds That 
Upon the Facts Adduced and the Law of the 
Case, Plaintiff Was Not Entitled to Relief; 
Such Dismissal Should Have Been “With Prej- 
udice.” 


While the judgment of dismissal as to the appellants 
Armogida, Ballance, Beshara, Dumont, Foss, Lawry, 
Luther, McLaughlin, Soderstrom, Steel, Summers, Wil- 
liams, Wulfekuhler and Zodda does not specify the 
grounds upon which it is entered, it is apparent that 
it is on the ground that under the evidence and the 
law the plaintiff failed to sustain its burden of proof 
as to the appellants so dismissed. Although the Court 
purported to enter the dismissal “without prejudice” it 
would appear that a dismissal after a full trial on the 


ce 


merits is “with prejudice’, and the characterization of 
the dismissal as “without prejudice’ does not change 
the legal effect. (Mitchell v. Bd. of Governors of 


Washington, 148 F. 2d 827.) 


As indicated in the Court’s Memorandum Opinion, 
which was incorporated by reference as part of the 
Findings of Fact and Conclusions of Law, ALL of the 
members of the Stockholders’ Protective Committee 
were found to be men of “distinction” who had been 
“shielded” from any knowledge of any of the material 
facts which it is alleged were omitted from the proxy 
soliciting material of the Committee. There is no dis- 
tinction made in the Findings of Fact or Conclusions of 
Law or the Memorandum Opinion of the Court be- 


ee 


tween any members of the Stockholders’ Protective 
Committee, including Henwood, Poe and Roemer, ex- 
cept that Henwood, Poe and Roemer are the persons 
who had the authority and power to vote the proxies 
which had been solicited on behalf of the Committee. 
Therefore, in order to invalidate the proxies of the 
Committee, it was necessary to enjoin those three ap- 
pellants from using their power and authority to vote 
the proxies. However, if the other members of the 
Stockholders’ Protective Committee were entitled to a 
Judgment of Dismissal on the merits, THERE IS NO 
CCGA PASIS WHY THE APPELEANTS 
HENWOOD, POE AND ROEMER WERE NOT 
ee Oo ENTITLED TO THE SAME JUDGMENT. 


eb TEP MATERTDAL PACTS NAVE BEEN 
BORD TO VES TOC RBOLDERS: 


Over and above the technical grounds asserted above, 
there remains the basic point made on this appeal, and 
that is that the evidence failed to show that any of the 
appellants individually or as members of the Stock- 
holders’ Protective Committee had violated the Securt- 
ties and Exchange Act of 1934, and particularly Rule 
14(a)9 promulgated thereunder. 


In plaintiff’s Complaint each of the appellants, with- 
out distinction, is charged with soliciting proxies by 
means of proxy soliciting material which contained 
false and misleading statements as to material facts in 
violation of Rule 14(a)9. The pertinent language of 
Rule 14(a)9 is as follows: 


“Communications, written or oral, containing 
any statement which, at the time and in the light 
of the circumstances . . . is false or mislead- 


igs 


ing with respect to any material fact or which 
omits . . . any material fact necessary to make 
statements . . . not false or misleading or 
to correct any statement in any earlier 
communication . . .’* (Emphasis added.) 


As specified in the Complaint, the alleged false and 
misleading statements of MATERIAL FACTS were 
divided into three distinct subject matters: (a) state- 
ments, or omissions to state, concerning the Stockhold- 
ers’ Protective Committee’s relationship with Gira and/ 
or Petersen and/or Yaras; (b) an alleged statement 
concerning Luther and Williams and the formation of 
the Committee; and (c) a statement concerning the 
corporate office held by Bernard Fein as of a particu- 
lar time. 


(a) Regarding Gira, Petersen and Yaras. 


With respect to the first category, that is, the rela- 
tionship, if any, among the Stockholders’ Protective 
Committee and Gira and Petersen and Yarass igor 
appellants’ position that AN EXAMINATION OF 
THE WRITTEN SOLICITING MATERIVAI 
SENT TO THE STOCKHOLDERS “Meaiwe 
FESTLY SHOWS THAT ALL OF THe. 
TERIAL FACTS SURROUNDING THE Rig] 
TIONSHIP OF THE STOCKHOLDERS Wipe 
TECTIVE COMMITTEE WITH GIRA ANDSPE 
TERSEN AND YARAS HAVE BEEN SAR: 
| acon Semen 


First of all, it should be borne in mind that the ma- 
terial facts in this case are basically undisputed. There- 


*See Appendix A for complete language of rule. 
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fore, this Appellate Court is in as good a position as 
was the trial court to make a judgment as to whether 
or not the proxy soliciting material was false and mis- 
leading in the light of the circumstances surrounding 
the particular proxy contest. 


In order to make a valid judgment as to whether or 
not proxy soliciting material is false and misleading, 
as defined in Rule 14(a)9, it is necessary to know the 
standard by which one is measuring. In order to know 
the standard, it is necessary to define one’s terms. The 
words “MATERIAL FACTS” in the reculation does 
not mean every minute detail which could have been 
stated, nor does it mean every possible fact that re- 
lates to a subject matter (Shvets v. Industrial Rayon 
Corporation, D. C. South. Dist. of New York (1960), 
Oe@e ti. Wed" Securities Law Rep, par. 90958). Sine 
ple basic economics would preclude the stating of a bi- 
ography of every person who is in some way connected 
with a proxy contest. The Securities and Exchange 
Commission itself and the courts have held that ‘“ma- 
terial facts” are‘those facts which in the light of the 
particular circumstances can reasonably be calculated to 
influence the votes of the stockholders in general. 
Such facts should be included in the proxy soliciting 
material and should be stated fairly (Phillips v. United 
Cary UC. ©. Hi. Med. Securities Law Rep. par. 90395 
(1947). 


Assuming the foregoing to be the proper standard, 
the next question is to determine what were the perti- 
nent “circumstances” which were casting the light with- 
in which the material facts are to be judged. 


In this particular proxy contest the stockholders of 
United Industrial Corporation were primarily interested 
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in reversing the poor financial condition to which the 
corporation had dropped during the previous year and 
in reversing the trend of the market value of their se- 
curities. There was considerable indication that the 
poor condition which the corporation found itself in 
had been the result of mismanagement. The incum- 
bent board of directors was disclaiming responsibility 
for the condtion and, as their excuse, were pointing 
their fingers at Messrs. Gira and Petersen who had 
recently resigned as president and vice president [Ex. 
14]. The incumbent board had accused the Stock- 
holders’ Protective Committee of “fronting” for, and 
acting on behalf of, Messrs. Gira and Petersen, and 
had even stated that a vote for the Protective Com- 
mittee would, in effect, be a vote for Gira and Peter- 
sen. [Ex. 14.] The obvious implication of these 
charges was that Gira and Petersen were attempting to 
be restored to a position in management through the 
vehicle of the Protective Committee, or at the very least, 
had some other significant arrangement or understand- 
ing with the Committee. 


In the foregoing “light” the MOST materialiiiace 
which could be calculated to influence the vote of the 
general stockholders of United Industrial Corporation 
was the fact of whether or not any arrangements or 
understandings existed between a member or members 
of the Protective Committee and Gira and Petersen 
which would benefit the latter pair. 


With respect to that material fact, the Protective 
Committee stated categorically in its literature that 
there was “no obligation, contract, arrangement or un- 
derstanding of any kind whatsoever with Gira, Peter- 
sen or anyone else.” [Exs. 13, A.} Such a Statement 
could certainly be calculated to influence the vote of 
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many stockholders. If this statement were untrue, 
there is absolutely no doubt that the soliciting material 
is false and misleading. Throughout the case, however, 
there was no evidence of any kind to disprove this 
statement, and, indeed, nowhere in the Findings of 
Fact and Conclusions of Law or in the Judgment is 
there any statement of fact which contradicts this 
statement. In fact, the Court states in its Memoran- 
dum Opinion which is incorporated into the Findings 
of Fact and Conclusions of Law that the members of 
the Protective Committee are persons of distinction. 


In addition to this most material fact, the literature 
of the Stockholders’ Protective Committee went fur- 
ther and stated a whole spectrum of facts, ranging 
from much less material than the MOST material fact 
down to miscellaneous data of a basically immaterial 
nature. Thus the stockholders were told: 

ime Phat Gira and Petersen had conferred with 
counsel for the Protective Committee prior to the time 
that counsel for the Protective Committee had under- 
taken the proxy contest; 

2. That Gira and Petersen had discussed the sub- 
ject of a proxy contest with the law firm, but had indi- 
cated that they personally did not want to be involved; 

3. That Gira and Petersen had helped the attorneys 
for the Committee and the Committee itself by pro- 
viding a stockholders’ list; 

4. That Gira and Petersen had given information 
to the attorneys for the Committee; 

5. That Gira and Petersen had had a conference 
with the Chairman of the Stockholders’ Protective 
Committee and had supplied him with information re- 
garding the corporation; 
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6. That Gira was the nephew of Roy Williams; 
that Gira and Petersen knew Wulfekuhler, Armogida, 
Beshara and General Ballance as a result of their for- 
mer position with the corporation; that Mr. Foss knew 
Gira and Petersen; that Dumont owned an interest in 
some unimproved land in which Gira had an interest 
and that they had known each other through business 
dealings and socially since 1945, and that Roemer and 
Summers knew Gira and Petersen; and 

7. That the Stockholders’ Protective Committee 
welcomed the help that they had received from Gira 
and Petersen and hoped and expected to get their votes. 
Exe. 135k. | 

WHAT OTHER FACTS COULD HAVE Bigs 
STATED TO THE STOCKHOLDERS  Wiaeairl 
COULD REASONABLY BE CALCULATED Mi® 
INFLUENCE THE VOTES OF THE Siew 
HOLDERS? WHEREIN HAVE THE STOCK. 
HOLDERS BEEN MISLEAD BY THEVEAei- 
1.5 De 


The Court in its Judgment answers these questions 
by stating in effect that the Stockholders’ Protective 
Committee should have stated “that Bernard F. Gira 
and Herbert J. Petersen were istrumental in mutiating 
and organising the Stockholders’ Protective Commit- 
tee and in formeulating * * * a slate of directors,” 
but this is not a statement of FACT. These are 
mere conclusions and characterizations which are pur- 
portedly taken from the facts previously stated. The 
Judgment says that the Stockholders’ Protective Com- 
mittee should have stated that Gira and Petersen “aided 
and abetted said Committee.” The phrase “aided and 
abetted” is practically synonymous with the word 
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Thelp.” The literature of the Stockholders’ Protective 
Committee literally states that Gira and Petersen 
“helped” the Committee. [Ex. 13.] The Judgment 
further states that the Stockholders’ Protective Com- 
mittee should have stated that Gira and Petersen are 
“members” of the Stockholders’ Protective Committee 
and that they “participated” with the Stockholders’ Pro- 
tective Committee. However, even the Conclusions of 
Law of the Court state that Gira and Petersen are 
not members in a “formal sense’, but that their mem- 
bership is concluded “from their de facto participa- 
unites (Cn Dy foe oe: ; Appendix B.] Here again we do 
not have a statement of fact, but a conclusion from the 
facts which have been told to the stockholders. 


This conclusion is also an erroneous conclusion be- 
cause it (a) makes “participation” as defined in the 
Regulations equivalent to “membership”, and (b) ap- 
plies an erroneous definition of “‘participation” as de- 
fined by the Rules. 

Rule 14(a)11, subsection (b)3 defines a de facto un- 
named ‘participant in a solicitation” as “any person 
ee tio takes “the sinitiative in or- 
Panizing, directing or financing * * *.” ‘The 
phrase “takes the initiative” in common parlance refers 
to “the power of overcoming one’s own inertia, of origi- 
nating something, and having the self-reliance or 
energy required to take the first step in making new 
undertakings.’ Reduced to simplicity it obviously refers 
to that person, or persons, who assume the promotional 
responsibility for “organizing, directing or financing” a 
committee or group. While the appellants have al- 
ways admitted that Gira and Petersen have helped the 
Stockholders’ Protective Committee in several ways, 
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the evidence is clear and convincing that neither Gira 
nor Petersen took the leadership, promotional responsi- 
bility, first step, or any act [ergo “initiative” | to or- 
ganize, direct or finance the Stockholders’ Protective 
Committee. (This was obviously Brandlin and Roe- 
mer.) Therefore, Gira and Petersen are not partici- 
pants as defined in Rule 14(a)11, subsection (b)3.* 

Rule 14(a)11, subsection (b)3 read in its entirety 
clearly distinguishes the phrase “participant in a solicita- 
tion” from a “member” of a committee. While a mem- 
ber of a committee may also be a “participant” one may 
be or become a “participant in a solicitation” in many 
ways other than membership on a soliciting committee. 
A person who even though not named as a member of a 
committee takes the initiative in organizing, directing 
or financing such committee becomes a “participant”. 


There s nothing in the Rules or Regulations that 
make such “participation” the equivalent of ‘“‘member- 
ship.” 

THE CONCLUSIONS AND CHARACIER = 
TIONS REQUIRED TO BE MADE IN APEEE 
LANTS’ MATERIAL BY THE COURTS tie 
MENT AGAINST THESE APPELLAN Vom ae 
NOT FACTS AND ARE NOT REQUIRED 1@saim 
STATED ACCORDING TO THE LANGUAGEIGT 
RULE 14(a)9. 

To show the difficulty of adhering to a standard 
which requires the statement of CONCLUSIONS 
rather than FACTS, it should be pointed out (oateenn 
ing the same trial the substantial evidence showed that 
Herman Yaras [R. T. 959-1014. ] 


*For complete text of Rule 14(a)11, Appendix A. 
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1. Contacted the attorneys for the Stockholders’ 
Protective Committee before the attorneys undertook 
to handle the proxy contest; 


2. Had not only discussed the proxy contest with 
them, but urged the attorneys for the Committee to go 
forward and to organize a slate of directors to oppose 
management ; 


3. Personally was interested in seeing a new manage- 
ment formed, although he did not personally wish to be 
involved in the proxy contest; 


4. Referred one of the initial members of the Com- 
mittee to the attorneys; (Luther. ) 


5. Had additional contact with the attorneys for 
the Committee during the proxy contest, and in so 
doing, sold shares of stock to Roemer, which was later 
disseminated to the members of the Stockholders’ Pro- 
tective Committee; 


6. Had given his personal proxy for approximately 
10,000 votes to the Stockholders’ Protective Commit- 
tee; 


However, the Court at the end of plaintiff’s case 
dismissed Yaras under Rule 41-B and held in the 
separate Findings of Fact and Conclusions of Law 
eee eee ] that he had not “aided and abetted” the 
Committee; that he had not been “instrumental in initiat- 
ing or organizing” the Committee or in “formulating” 
on behalf of said Committee a slate of directors, nor 
had he “participated” with the Stockholders’ Protective 
Committee or its representatives, nor had he “aided or 
abetted” said Committee or its representatives in con- 
ducting proxy solicitations. 

The only reference to Yaras in the proxy soliciting 
material of the Committee is the statement that he was 
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a former “financial consultant to the company” and 
that he sold 2000 shares of stock to Roemer, who dis- 
seminated it to the Committeempiax. Wi] Yet, tie aren 
effect of the Court’s Judgment in favor of Yaras and 
the Findings of Fact and Conclusions of Law applicable 
meret@. |. We... ] IS A JUDGMENT INGA 
OF THE APPELLANTS AS TO THES eae 
TIONS OF THE COMPLAINT WHICH @Eaiii 
THAT THE COMMITTEE MISSTATED Se: 
OMITTED MATERIAL FACTS CONCERMIMG 
YARAS’ RELATIONSHIP WITH THE COMM«£e 
TEE! 


By the same standards as were used by the Court in 
judging the appellants’ material as it pertained to Yaras, 
the appellants were entitled to a Judgment of Dismis- 
sal on the merits as to all of the allegations of plain- 
tiff’s Complaint. 


(b) Regarding Williams and Luther. 


With respect to the allegations in the Judgment con- 
cerning the Committee’s statements regarding Williams 
and Luther above mentioned, this will be dealt with 
extensively in the portion of our Brief devoted to an 
attack upon the Findings of Fact and Conclusions of 
Law. However, suffice it to say that there is no evi- 
dence in the case that the Stockholders’ Protective Com- 
mittee ever stated that the formation of the Stock- 
holders’ Protective Committee was initiated “solely as 
the result of complaints of * * * (JLiutherseensd 
7 Walliams.” [Eo 1S.| 


(c) Regarding Bernard F. Fein. 
With respect to paragraph J, subsection VI of the 
Gers, jidoment.(C. VW) 222 | referring to the state- 
ments made by the Stockholders’ Protective Committee 
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regarding Bernard F. Fein, the evidence was clear that 
the material of the Stockholders’ Protective Committee 
did state that Bernard F. Fein was Chairman of the 
Executive Committee at a time when certain losses were 
sustained by United Industrial Corporation. This was 
in error because at that time Bernard F. Fein was 
only a member of the Executive Committee. Neverthe- 
less, the evidence was also clear and unrebutted that 
this error was an oversight on the part of the attorneys 
for the Committee and that the Stockholders’ Protective 
Committee was never given an opportunity to make a 
retraction of this statement for the reason that the Se- 
curities and Exchange Commission brought this action 
before the Stockholders’ Protective Committee could 
send out their next mailing and further solicitation 
was thereafter enjoined. 


Under any circumstances, this statement does not 
appear to have great materiality. 


IV. 

The Court Erred by Making an Unconstitutional 
Application of Regulation 14 of the Securities 
and Exchange Act of 1934 to the Facts of This 
Case and Appellants Were to Be Denied Due 
Process of Law as Guaranteed by the Fifth 
Amendment to the Constitution of the United 
States. 


The courts have, on rare occasions, considered the 
constitutionality of the Securities and Exchange Act 
of 1934 and the Rules and Regulations promulgated 
thereunder. The constitutional issues involved concern- 
ing the Securities and Exchange Act of 1934 involved 
primarily procedural due process and freedom of speech 
as guaranteed under the Fifth Amendment to the Con- 
stitution. The case of Securities and Exchange Com- 
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mission v. May, 134 Fed. Supp. 247 at 256-257 spe- 
cifically upheld the constitutionality of Rule 14(a)9 
of the Rules and Regulations under the Securities and 
Exchange Act of 1934. <A similar holding was made 
in the case of Halsted v. Securities and Exchange Com- 
Misson, 182 F,. 2d 660 C. A. D. C. Appellants ae 
not dispute this line of cases. 

Appellants do contend, however, that the application 
of the Rules and Regulations as made by the trial court 
herein denied appellants fundamental due process of law 
as guaranteed by the Fifth Amendment to the United 
States Constitution. 

This is so for the reason that the injunction issued 
by the Court against the appellants requires the in- 
dividual appellants as members of the Stockholders’ Pro- 
tective Committee to state in any subsequent soliciting 
material substantially as follows: 

That Gira and Petersen were “instrumental in in- 
itiating and organizing the Committee” and in “formu- 
lating the Committee’s slate of directors”; that Gira and 
Petersen had “participated with representatives of the 
Stockholders’ Protective Committee and with members 
of the Committee itself in soliciting” and that they had 
“aided and abetted” the Committee and that they are 
“members” of the Stockholders’ Protective Committee. 
eal bee , Appendix B.] 


As has been demonstrated in the previous discussion 
under item ITI in this Brief, these statements concern- 
ing Gira and Petersen are not statements of fact as such, 
but are statements of conclusions which are purportedly 
taken from facts. 


Leaving aside for the moment the question of whether 
or not the conclusions purportedly taken from the facts 


are lawful, the further question presented is whether, 
assuming that a proxy solicitation conveys to the stock- 
holders all of the material facts surrounding a partic- 
Milan teatisacion. of issue, CAN THE SOLICITOR 
NEVERTHELESS BE GUILTY OF MAKING 
EALSE AND MISLEADING sTATEMENTS FOR 
iis SuIPLE FAILURE TO STATE THE. CON- 
CESIONS OR INFEKENCES THAT MIGHT 
MOogitCAliyY BE TAKEN FROM “FHE. FACTS 
Sil Bi: 


A similar question was presented to the Court in the 
case of Doyle v. Milton, 73 Fed. Supp. 281. 


In that case, the Court, finding that a proxy state- 
ment was not misleading, indicated that if the proxy 
solicitor had stated to the stockholders sufficient data 
from which an inference of “sclfish motive’ might be 
inferred, the solicitation statement would not be de- 
clared false and misleading merely because it omitted 
“a confession of selfish motive.” 


The Fifth Amendment of the United States Constitu- 
tion states, in pertinent part, as follows: “No person 
shall . . . be deprived of life, liberty, or property, 
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without due process of law; 


Tt is self-evident that the injunction in this case 
purports to deprive appellants of their property rights 
in the proxies given to them by stockholders of United 
Industrial Corporation; in addition, it can be demon- 
strated that a question of procedural due process is in- 
volved in this case. 


It has long been established that an indispensable in- 


gredient of procedural due process is the requirement 
that for one to be wrongfully charged with violation of 
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a statute or other regulation he must have previous 
fair notice, actual or constructive, of what acts are 
prohibited. (Winters v. State of New York (1938), 
oo0 Wes. 07) 


Rule 14(a)9 simply provides that a person must 
state the material FACTS necessary to make a proxy 
soliciting statement not misleading. There is no sug- 
gestion in the Rule or in the Regulation under which 
it is promulgated that one must state more than facts. 
Yet for the trial court in this case to invalidate the 
proxies of the appellants, and also to form the basis 
of its injunction against the appellants, it was neces- 
sary that the Court APPLY Rule 14(4)9 to themed. 
of the case to mean that appellants were guilty of mak- 
ing false and misleading statements for failure to state, 
IN ADDITION TO THE MATERIAL PAGi 
CERTAIN CONCLUSIONS WHICH THE €oOm@icas 
HAS TAKEN FROM THE PACTS: 


This is clearly a denial of procedural due process. 
The appellants had a constitutional right to rely upon 
the clear meaning of Rule 14(a)9 and should not be 
held accountable for an extension of the Rule by the 
trial court which is not clearly delineated in the Regula- 
tion or the Rules. An application of a statute or 
regulation which infringes upon rights guaranteed in the 
Bill of Rights is an unconstitutional application. 


Since the appellants were deprived of fair notice that 
such an application of the regulation would or could be 
made, they have been denied procedural due process 
even if the conclusions embodied by the trial court in 
its injunction WERE ONES WHICH CANS BE 
LOGICALLY DEDUCED FROM THE FAGiHS 
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Ve 
Argument on the Findings of Fact. 


Appellants find it necessary to make a detailed at- 
tack upon the purported Findings of Fact and Conclu- 
sions of Law of the Court for the reason that these 
Findings of Fact and Conclusions of Law will in all 
probability determine the final attitude of the stock- 
holders in the United Industrial Corporation election 
of directors. Therefore, the appellants are making a de- 
tailed attack on the Findings of Fact in order that the 
Appellate Court may make proper orders for the correc- 
tion of those Findings which are either clearly errone- 
ous, argumentative, or superfluous and inappropriate to 
the judgment. 

The purpose of requiring findings of fact is to aid 
the appellate court by affording it a clear understand- 
ing of the basis of the decision of the trial court 
(Umited Siaies v. Horsfall (C. A. 10th, 1959), 270 
By 2d 107; Insh vo. United States (C. A. 9th, 1955), 
eZ ou 203): 

“Another purpose of requiring Findings of Fact 
and Conclusions of Law is to make definite just 
what is decided by the case in order to apply the 
doctrine of estoppel and res judicata to future 
cases.” [Nordbye, Improvements in Statement of 
the Findings of Fact and Conclusions of Law 
(1940), 1 F. Re D, 25] 


The requirement that Findings of Fact be made is 
intended to evoke care on the part of the trial judge. 
Ascertaining the facts is the most important function 
of such Findings. (United States v. Forness (C. A. 
2nd, 1942), 125 F. 2d 928.) ‘Findings should rep- 
resent the judge’s own determination and not the long, 
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often argumentative, statements of successful counsel.” 
(United States v. Forness, swpra; United States v. 
Crescent Amusement Co. (1949), 323 U.S. 173.) 


Findings and Conclusions which represent the in- 
dependent judicial labors and study of the District Judge 
are more helpful to the Court of Appeals. (Kiimear 
Weed Corp. v. Humble Ou and Refining Co. (C. A. 
Sth, 1958), 259 F. 2d 398; Edward Valves, Tmeny: 
Caniterow Irom Works (C. A. Sth, 1961), 2800eee 2d 
Bo) 

It is not proper for the trial court to adopt an opin- 
ion drafted by one of the parties and it has been held 
that if the opinion is drafted by one of the parties 
and adopted by the trial court without notice to the 
Other parties, it is a denial Gi due process omens 
(Chicopee Mfg. Corp. v. Kendall Co. (C. A. 4th, 1961), 
Zee rH.-2d 7/19.) 

Findings upon matters which are superfluous or im- 
material or inappropriate to the decree should not be 
made. (Jn re Imperial Irrigation District (D. C. Cal., 
1941), 38 Fed. Supp. 7/0; atiirmed 156° hZame- 

With the above in mind, the appellants hereby set 
forth their objections to the following purported Find- 
ings of Fact made by the trial court (set out at length 
in Appendix B): 

A. That portion of Finding No. 5 which reads: 

“Roemer had been house counsel for U. S. 
Science, a subsidiary of UIC, from early 1959 un- 

til late in December, 1960.” 
is clearly erroneous for the reason that there is no evi- 
dence to support the finding that Roemer had been 
“house counsel,’ as that term is ordinarily used. The 
only testimony concerning this subject is that of Roe- 
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mer, who testified that he had acted as attorney for 
iS. Science Corporation durmg 1960, [R. I. 2il- 
212.] Roemer has never been an employee, as such, 
of either U. S. Science or UIC, but has been as- 
sociated with his present law firm since his admission 
to the Bar in 1954 and has been a partner for several 
years. 


B. That portion of Finding No. 6 which reads: 

“Gira was joined by Petersen during subse- 
quent conferences with Brandlin and Roemer. From 
the commencement of these conferences, it was 
agreed that one effective way of combating the 
charges of misfeasance which UIC’s management 
intended to bring against Gira and Petersen would 
be for them to regain control of UIC through a 
proxy contest.”” (Emphasis added.) 


is clearly erroneous, because it is not supported by any 
evidence im the case. [here 1s not one iota of evidence 
in the whole record to indicate: (a) that at any time 
there was an “agreement” of any kind among Brand- 
lin, Roemer, Gira and/or Petersen that one effective 
way of combating threatened litigation would be for 
Gira and Petersen to regain control of UIC through 
a proxy contest; and (b) that at any time the four 
persons concerned ever arrived at any “agreement” as 
to what should be done about the “threatened litiga- 
tion.” There is also no testimony that Gira and Peter- 
sen were attempting to regain control of UIC through 
this Committee. On the contrary, all of the evi- 
mence, aid othe Court s decision by imference |C. 1, 
Ares. ], establish clearly that the slate of the Stock- 
holders’ Protective Committee was completely independ- 
ent and had no agreement of any kind with Gira and/or 
Petersen. 
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The testimony regarding meetings among the four 
persons (Gira, Petersen, Brandlin and Roemer), subse- 
quent to the first meeting at Malibu, came from Brand- 
lin, Roemer, Gira and Petersen. The evidence showed 
that there were only two subsequent meetings among 
Gira and/or Petersen and/or Roemer and Brandlin. One 
was during the middle of the week of January 24th 
and the other was on January 27th. 


Brandlin’s Testimony. 

Brandlin testified that a few days before Gira and 
Petersen delivered the stockholders’ list to the law firm, 
Gira, alone, had come in to see Brandlin and Roemer, 
at which time Brandlin advised Gira that he knew of 
nothing that could be done about any threatened litiga- 
tion and that they would just have to wait and see what 
happened. Brandlin also advised Gira that he could see 
no reason for Gira or Petersen to become involved in a 
proxy contest. Gira stated that he was not interested 
in a proxy contest and had enough to do with other 
problems. [R. T. 1247, 1248.] 


Roemer’s Testimony. 

Roemer did not testify concerning the aforementioned 
meeting with Brandlin, but testified that the next meet- 
ing that he recalled after the Malibu meeting was with 
Gira and Petersen on the 27th of January, at which 
time they delivered the stockholders’ list, and that the 
meeting was quite short and that the only discussion at 
that time was concerning the names and locations of 


some of the larger stockholders who were included 
Om the lists [i fs 224,227, | 


Gira’s and Petersen's Testimony. 
Neither Gira nor Petersen was specifically questioned 
in the trial concerning the meeting testified to by Brand- 
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lin, but both testified to the meeting concerning the 
delivery of the stockholders’ list in substantially the 
sane terms as those discussed by Roemer. [R. T. 80, 
81, 395.] In the SEC transcript of testimony of both 
Gira and Petersen there is some indication that at the 
meeting which Brandlin referred to with Gira, Peter- 
sen was also present but this testimony was not ad- 
mitted as against the Stockholders’ Protective Commit- 
tee appellants and, therefore, is not part of the evi- 
dence on which a Finding against appellants can be 
predicated. 


C. The statement from Finding No. 6 as follows: 


“Gira and Petersen agreed that they were not in 
a position to be openly identified with any group 
intending to conduct a proxy contest.” (Emphasis 
added. ) 


is a clearly erroneous and also inappropriate Finding. 
The clear innuendo from such a statement is that it was 
planned that Gira and Petersen were to be covertly or 
clandestincly identified with such a group. The only 
witness who testified directly concerning the conversa- 
tions alluded to in this Finding was Brandlin who, in 
discussing the meeting which took place with Gira 
alone, in Brandlin’s office, in between the Malibu meet- 
ing and the date on which the stockholders’ list was 
delivered, testified that Gira had concurred with Brand- 
lin that he “was not interested in becoming a partici- 
pant in a proxy contest”? [R. T. 1248.] It is in- 
teresting also to note that the attorney representing the 
plaintiff SEC indicated on more than one occasion 
that he thought that Brandlin’s testimony was quite 
“candid” ang. thabierneleved sit. (ik> T lals.2212)) 
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D. The statement in Finding No. 6 that: 

“They were given assurances, however, that 
Brandlin and Roemer would be willing to under- 
take a proxy contest if it could be arranged that 
other seemingly independent stockholders would 


urge that such a contest be undertaken,” (Emphasis 
added.) 


is clearly erroneous, because it is directly contrary to 
substantial evidence presented on the subject. The 
words “seemingly independent” imply not truly inde- 
pendent. There is an innuendo of some type of fraudu- 
lent conspiracy. 


The evidence is clear and unrefuted that many of the 
slate of the Stockholders’ Protective Committee either 
did not know Gira and Petersen (Soderstrom, Mc- 
Laughlin, Zodda, Steel, Poe and Lawry) or had only 
a slight acquaintance with them (Henwood and Foss) 
or did not care for their way of doing business (Bes- 
hara) [R. T. 9a, 1669, 1714, 2054, 2059-2060, 2070, 
2190; Ex. 13.] | The innuendo in the court’s Finding 
No. 6 is completely without foundation in the evidence. 


The statement that “they were given assurances” is 
again contrary to the evidence. The only testimony on 
the meeting referred to in this statement was that of 
Brandlin, and his testimony was that the law firm 
“aught” be interested, but it was dependent upon 
certain contingencies which Brandlin would have to 
personally ascertain. Certainly there was no indica- 
tion that Brandlin was assuring Gira and Petersen 


that he would conduct a proxy contest in their interest. 
[R. T. 1247-1250. ] 
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E. The statement in Finding No. 7 that: 

“at the time the list was duplicated no stock- 
holders of UIC other than Gira and Petersen had 
approached counsel for the Committee to discuss 
a proxy contest.” 

is clearly erroneous, because it is contrary to the sub- 
stantial evidence in the case. 


Yaras testified that he had talked to Brandlin by 
telephone concerning his interest in a change of Man- 
agement of UIC several days before the date on which 
the stockholders’ list was duplicated. [R. T. 988.]| 
Brandlin testified that Yaras had contacted him person- 
ally by telephone and that Dumont had delivered a mes- 
sage through Summers before the date on which the 
stockholders’ list was duplicated. [R. T. 1232, 1594.] 
Summers’ affidavit [R. T. 2179-2184] confirms this and 
Dumont testified substantially the same. [R. T. 1724.] 

F. The statement in Finding No. 7 that: 

Niwis wucoutradicted im the record thai atter 
Brandlin and Roemer made it clear that a success- 
ful proxy contest could not be mounted without a 
current stockholders’ list, Robert Gira, who re- 
mained as President of U. S. Science for a short 
time after his brother, Bernard Gira, had resigned, 
asked an employee of UIC to ‘steal’ the stock- 
holders’ list for him. A new stockholders’ list as 
of December 30, 1960, had been delivered to 
UIC from New York on January 14, 1960. (sic) 
No duplicate of this list existed at this time. The 
employee refused to do so. Shortly thereafter, the 
list as of December 30, 1960, was removed sur- 
repetitiousiy trom the executive offices of UIC, 
and was delivered late Friday, January 27, 1961, 
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by Gira and Petersen to the offices of counsel for 
the Conmiittee where a duplicate was made by the 
law firm at its own expense.” 


is a clearly erroneous finding as to these appellants for 
the reason that it is completely without foundation 
in the evidence. 

THE RECORD CLEARLY SHOWS THAT# ae 
TESTIMONY CONCERNING THE MANNERS 
WHICH THE STOCKHOLDERS LIS! 2 
TRANSFERRED FROM THE POSSESSION SG 
UIC HEADQUARTERS TO PETERSEN} 7s. 
RULED INADMISSIBLE BY THE 72a 
COURT AS TO THE APPELLANTS HERWiie 
[R. T. 54, 58, 62, 164, 189, 192, 200.] Wemomir, 
testimony with respect to how the stockholders’ list 
came into the possession of Petersen, which was ad- 
mitted against the appellants, was the testimony of 
Petersen himself, who indicated that the list was in- 
cluded among certain books, papers and personal ef- 
fects which were transferred from his offices at UIC 
to his home: | R. I. 67,69, 70, 72. | 

G. Finding No. 9 should be stricken in its entirety, 
because it is an improper finding in that it does not pur- 
port to “find” ultimate facts, but purports to recite 
portions of the testimony. While it may be proper for 
a court in evaluating testimony to come to a finding or 
conclusion of an ultimate fact based upon only a portion 
of testimony, which portion the court believes to be ac- 
curate as distinguished from other portions of the testi- 
mony, it 1s completely improper to purport to recite 
testimony (rather than reciting a finding of fact), but 
actually to leave out pertinent portions of the testimony 
in such a manner as to distort the meaning of such tes- 
timony. 
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The recital of testimony in this case is distorted for 
the reason that it fails to state that when Roemer was 
interrcyated by members of the SEC staff and asked 
where the list was first made available to him, his first 
answer was that this had been in his law office. [R. T. 
264-268.| Later in his testimony, it is true that he did 
acquiesce in the suggestion of the questioner that he 
tad received the hist at Gira’s house. {R. T. 261] 
Several weeks later, he sent a letter to the SEC and ad- 
vised them that he had checked his records and cor- 
rected his testimony to show that he had received the 
list at the office. [Ex. 17, R. T. 265-266.] Roemer 
explained to the court that he had become confused in 
his mind concerning the chronological order of the 
meeting in Malibu and the meeting in the offices of 
Vaughan, Brandlin & Baggot. [R. T. 267-268.] 


The statement “that Roemer did not disclose to the 
SEC staff that his law firm had duplicated the list nor 
did he disclose the strange circumstances under which 
the list had been returned to UIC offices on a Sunday 
afternoon” is not only argumentative, but is misleading 
because no such questions were ever asked of Mr. Roe- 
mer by the SEC. 

This whole finding is superfluous and inappropriate 
to the judgment. Its only efficacy would be to serve as 
proxy soliciting material. The basic fact of from 
whom the stockholders’ list came was disclosed to the 
SEC and the UIC stockholders. [Ex. 13.] 


H. Finding No. 11, which states: 

“The evidence establishes beyond question that 
without the knowledge or consent of management, 
the stockholders’ list was removed from the ex- 
ecutive offices of UIC during the week ending 


as 


January 28, 1961 (probably on Friday, January 
27) 
and 
“Indeed, the record sustains the contention of 
the SEC that the stockholders’ list was stolen” 


is clearly erroneous for the reason that it is UNSUP- 
PORTED BY ANY EVIDENCE WHICH (Wes; 
INTRODUCED AS AGAINST THESE 4erer 
LANTS. All such evidence was objected to by the 
appellants and the objections were sustained as to them. 
[R. 1. 54, 38, 162, 164, 1897192, 2007] 

I. The language in Finding 12 that: 

“Tt was also essential that counsel for the Com- 
mittee represent, at lcast ostensibly, some stock- 
holders of UIC before setting about to organize 
an insurgent Committee” (Emphasis added.) 

and the language that: 

“It had already been decided that Gira and Pe- 
tersen could not openly participate in the contest 
with the Committee and they could not be held out 
as clients of the law firm” (Emphasis added.) 


is not only argumentative, but is entirely misleading 
and clearly erroneous in the light of the substantial evi- 
dence [R. T. 1248-1249] as pointed out in our discus- 
sion of Finding No. 6 in paragraph B. 


J. The statement in Finding No. 12 that: 


“Gira and Petersen then communicated with 
Roy L. Williams and Elmer M. Luther, Jr.” 


is completely contrary to the evidence and clearly erron- 
eous. The only evidence on this subject came from the 
testimony of Yaras and the transcript of testimony be- 
fore the SEC of Luther and Williams (which was only 
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admitted as against the individual person involved in 
such transcript.) [R. T. 1029-1032.] The uncontra- 
dicted testimony of Yaras before the trial court [R. T. 
966] and the transcript of testimony of Luther before 
the SEC [R. T. 1040] was that Luther had contacted 
Yaras (not Gira or Petersen) who referred Luther to 
the law firm. The transcript of testimony of Williams 
before the SEC [R. T. 1095] was that Williams con- 
tacted Gira, who referred Williams to the law firm. 


K. The language in Finding No. 12 that: 

“It had already been decided that Gira and Pe- 
tersen could not openly participate in the contest 
with the Committee and they could not be held out 
as clients of the law firm” (Emphasis added.) 


is clearly erroneous because it implies that Gira and 
Petersen did participate covertly and clandestinely in 
the contest. The testimony regarding this subject was 
Basically that of Brandlin. [R. 7. 1248.) Neither 
Roemer, Gira nor Petersen contradicted Brandlin in this 
regard. 


L. The statement in Finding No. 13 that Williams 
“did not, however, authorize the bringing of a 
proxy contest in his behalf” 


and the statement in Finding No. 14 that Luther 
“did not authorize Roemer to initiate a proxy con- 
test” 


is clearly erroneous in the light of the clear weight of 
the substantial evidence. The testimony on this sub- 
ject came from the transcript of testimony of Luther 
betore the SEC ||Re VT. 1040, 1041), the transcript ot 
testimony of Williams before the SEC [R. T. 1122] 
and the affidavits of Luther and Williams [Exs. 45, 
Sand the testimony of Roemer [R. I. 230] call of 
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whom indicate, without doubt, that BOTH LUTHER 
AND WILLIAMS AUTHORIZED ROEMER TO 
TANE WHATEVER STEPS WERE eNECES 
SakyY TOPROTECT THE TRAIN tht Sale 
M. The language in Finding No. 14 to the effect 
that Luther 
“discussed the situation with Petersen who sug- 
gested that he communicate with Roemer” 


is clearly erroneous because it is completely without 
support in the evidence. The uncontradicted testimony 
of Yaras |R. T. 966] in the trial and of Wuther imine 
transcript of testimony before the SEC [R. T. 1040] 
was that Luther contacted Yaras (not Petersen), who 
suggested that he communicate with Roemer. 


N. The statement in Finding No. 14 
“The assertion in the Committee’s proxy state- 
ment that counsel for the Committee started the 
organization of the Committee on behalf of Lu- 
ther and Williams is seriously misleading” 


is a misleading statement in itself and finds no support 
in the evidence. There is no statement in the literature 
of the Committee or the testimony that the organiza- 
tion of the Committee was “on behalf” of Luther and 
Williams. The literature states that the organization 
of the Committee (slate) “started atter” [ix jmece 
ther and Williams had authorized the firm to take the 
necessary steps. It is self evident that Brandlin was 
purporting to act on behalf of the whole Stockholders’ 
Protective Committee after it was formed. 


O. The language in Finding No. 15 that 
“Gira and Petersen again met with counsel for 
the Committee to . . . agree upon the ap- 
proach to be made to stockholders with significant 
holdings” 


is clearly erroneous and wholly unsupported by the evi- 
dence. The uncontradicted testimony of Gira [R. T. 
695, Petersen [R. T. 79-81] and Roemer [R. I. 223- 
226] concerning the meeting referred to is that it was 
a short casual meeting and the only thing discussed was 
the names of the larger stockholders in UIC. There is 
no testimony of any kind that counsel for the Com- 
mittee ever discussed with Gira and Petersen an “ap- 
proach to be made to stockholders with significant 
holdings.” 


P. The language in Finding No. 17 that 
“having ispired the organization of the Commit- 
tee’ (Emphasis added.) 


is not only argumentative, but is clearly erroneous in 
that the uncontradicted testimony of Brandlin [R. T. 
1262] and Roemer [R. T. 228, 232-233] is that Brand- 
lin was the first person to discuss the organization of a 
Committee and proceeded to so organize the Committee 
on his own terms. 


Q. The language in Finding No. 18 that 
Wiate im Pebriary, 1961 “Gia and Petersen, El- 
wood S. Kendrick, who had been retained by them 
to defend the litigation brought by the manage- 
ment of UIC, Brandlin, Roemer and Stanley E. 
Henwood, who was then a potential member of 
the Committee, met to discuss the affairs of UIC” 


is clearly erroneous because there is no evidence that 
these men met to “discuss the affairs’ of UIC. The 
testimony by all parties concerned in the meeting was 
that the meeting was called at the request of Henwood 
and Brandlin so that Henwood would learn about the 
type of business of United Industrial Corporation and 
its subsidiaries. The testimony clearly shows that the 


Sg. 


subjects discussed at this meeting were for the sole pur- 
pose of educating Henwood regarding the scope of 
business fields in the UIC subsidiaries and at no time 
were the “affairs” of UIC discussed. [R. T. 142, 144, 
287-288, 291-295, 1264-1265, 1668-1669. ] 
R. Finding No. 19 that 
“Gira, Petersen, Brandlin and Roemer met 
again in April, 1961, at Kendrick’s law offices to 
decide what action they could take to counteract 
the charges in management’s proxy material that 
Gira and Petersen were closely related to the Com- 
mittee. Counsel for the Committee suggested that 
Gira and Petersen institute a libel suit against 
the management.” 


is clearly erroneous for the reason that the uncontra- 
dicted testimony of Brandlin [R. T. 1263-1264] was 
that the parties met in Kendrick’s law office for the 
purpose of deciding what could be done to counteract 
charges that management was threatening to make in 
its proxy material that the Stockholders’ Protective 
Committee was “fronting” for Gira and Petersen. 
Counsel for the Committee did not suggest that Gira 
and Petersen institute a libel snit, but suggested that 
Gira and Petersen send a telegram advising manage- 
ment that if they made such statements their state- 
ments could be libelous. This statement is further 
clearly erroneous in that there is no evidence that Roe- 
mer attended this meeting and, in fact, Roemer did not 
attend this meeting. 


S. In Finding No. 20, the statement 
“Tt was with events occuring in July, 1961, that 
Gira and Petersen assumed even more active roles 
as participants in the proxy contest.” 


elie 5. 


is argumentative in that it assumes that Gira and Pe- 
tersen have previously participated, and because it fails 
to distinguish that the libel suit which Gira and Peter- 
sen filed in July of 1961 was based on an entirely dif- 
ferent set of circumstances than the threatened libelous 
statements referred to in Finding No. 19. [Ex. 20, 
R. T. 422-429, 1350-1351. ] 


T. The complete statement tn Finding No. 20 and 
Finding No. 21 should be stricken as being clearly er- 
roneous, immaterial and therefore prejudicial to the 
appellants herein for the reason that all of the evidence 
alluded to in Findings Nos. 20 and 21 was adduced on 
the testimony of Gira, Petersen and Lewis and Exhibit 
No. 19. In each instance a valid objection was made 
by appellants which was sustained by the trial court and 
stich evidence was never admitted as to the appellants. 


U. In Finding No. 22, the statement that: 

“The Committee has never actually functioned 
as an association; all of its members have never 
been assembled together at one time. Since its for- 
mation there has been only one meeting, and that 
one involved several, but not all, of the Commit- 
tee’s members. Brandlin and Roemer have met 
with Gira and Petersen on many more occasions 
than they have met with members of the Com- 
mittee. The Committee is merely an imposing 
‘letterhead’ association, most of whose members 
were selected by and agreed to serve as an accom- 
modatran to counsel fon the Committee .. . Such 
a seemingly independent group was necessary as 
Brandlin and Roemer knew that stockholder sup- 
port would not be forthcoming if Gira and Peter- 
sen, the true sponsors of the Committee, partici- 
pated openly as members.” (Emphasis added.) 
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is clearly erroneous and cannot be supported by any 
evidence. The testimony did not purport to establish 
ALL the meetings, but the uncontradicted evidence 
showed there were at least two formal meetings on the 
west coast. [R. T. 1713.] There is no evidence that the 
Conunittee “is merely an imposing ‘letterhead’ associa- 
tion.” This is obviously argumentative, an opinion, and a 
conclusion unsupported by the evidence. Each of these 
men is prominent in his field and the testimony of 
those members who testified evidenced an interest in 
the Committee and an uncontradicted independence of 
thought and conduct. “Most” of the members did not 
serve aS an “accommodation to counsel’. Certainly, 
long-time stockholders such as Armogida, Ballance, Du- 
mont, Beshara and Wulfekuhler have a real interest; 
namely, their investment. [Ex. 14; R. T. 1725-1726, 
1728, 1734-1735, 1740, 2040-2041, 2050, 2054-2058. ] 
Poe [R. T. 2069], Foss [R. T. 2074-2075] and@ilen- 
wood [R. T. 1673-1674] testified without contradic- 
tion that they are independent of thought and action and 
that they have an interest in this proxy contest. Mr. 
Soderstrom states that he heard from Mr. Brandlin 
“quite frequently” [R. T. 1700], that he would be in- 
terested in bitying more UIC stock [R. 1) 170GiRand 
that he was completely independent. [R. T. 1715.] 
He also had various meetings with Roemer and discussed 
“many phases” about the company. [R. T. 1711]. As 
for Mr. Lawry, all parties, including the SEC, stipu- 
lated that he was “an honest and distinguished gentle- 
man.’ [R. T. 2190.) Furthermore, Mr. Lawtyeua 
present in court virtually every day of the trial [R. T. 
2191], and testified without contradiction as to his in- 
dependence. [R. T. 2192-2193.] Summers testified 
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by affidavit that he was instrumental in bringing Du- 
mont to the Committee and that he would act inde- 
pendently of any outside influence. [R. T. 2180-2183. ] 
Mr. McLaughlin, by affidavit, testified that he consid- 
ered that this was “an opportunity to make a profit on 
the stock of United Industrial Corporation if said 
company was properly managed.” He further stated 
that he became a member of the slate “upon the re- 
quest of my son-in-law, J. J. Brandlin,” but that he 
“agreed to serve as a member” after making an inde- 
pendent investigation. [R. T. 2185-2189. ] 


Roemer'’s. participation in the proxy contest as a mem- 
ber of the slate is understandable, although there is no 
evidence on this subject. Lawyers usually consider it 
an honor and a business asset to serve on the Board 
of Directors of large corporations. 


If it can be said that anyone “agreed to serve as an 
accommodation to counsel’, it would have to be found 
in Henwood’s testimony. [R. T. 47a—portion of depo- 
sition in UIC v. Henwood.| However Henwood did 
not finally agree to serve until after he had obtained 
more information about the company. This occurred 
approximately four weeks after the initial request to 
serve was made. [R. T. 1668-1669, 1673-1674.] Hen- 
wood agreed to serve as Chairman of the Committee. 
[R. T. 1668.] His office in New York served as the 
Committee’s New York office. [Ex. 13.] He volun- 
tarily went to Washington, D. C., to testify before the 
SEC in March, 1961. [Ex. 38.] Even if we assume 
that Henwood served as an “accommodation to coun- 
sel’, does one of fifteen men constitute “most” of 
the members of the Committee? We submit that Find- 
ing No, 22 is clearly erroneous and wholly unsupported 
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by evidence. The evidence clearly establishes that the 
Committee was spread from coast to coast [Ex. 13], 
and that constant and frequent communication was 
had with all members of the Committee. Brandlin 
testified, without contradiction, that there were fre- 
quent telephone conversations and that over 100 letters 
and reports were mailed or delivered to the Committee 
during the course of the proxy contest [R. T. 1342- 
1344], in addition to the meetings referred to. 


It is clearly erroneous to find that the Committee and 
slate were a “seemingly independent group” since this 
clearly implies that the Committee and slate were not 
independent; and there is no evidence of any kind to 
support such a finding. The evidence is all to the con- 
trary. Each member of the slate who testified stated 
that he would act independently and that he had no 
contract, arrangement or understanding of any kind 
whatsoever with Gira and Petersen. There is like- 
wise no evidence to support the finding that Gira and 
Petersen were “the true sponsors of the Committee” 
and that Brandlin and Roemer knew that Gira and 
Petersen could not “openly” be members of the Com- 
mittee. There was never any effort by Brandlin or 
Roemer to hide from the stockholders the fact that 
Gira and Petersen were helpful to the Committee. [Exs. 
eywes | 


V. Appellants have conceded that the error referred 
to in Finding No. 23 was made. [R. 1.) 27))|eiuie 
testimony is uncontradicted that the SEC advised that 
Fein was not Chairman during 1960 and that references 
to this fact should be changed, but, through oversight, 
the Committee neglected to change the one reference 
referred to although other changes in this regard 


were made. [R. T. 311.] The statement, however, is 
innocuous and immaterial due to the fact that the evi- 
dence, uncontradicted, is that Fein was a member of 
the Executive Committee during 1960, as opposed to 
Chairman. [R. T. 270.] The erroneous statement is 
immaterial and could not have had any effect on the 
vote of the stockholders, nor was there any evidence 
that this admitted error was material in that it affected 
the vote of the stockholders. Since the Stockholders’ 
Protective Committee had been “cooperative” with the 
SEC staff, the SEC staff should have asked for a re- 
traction from the Committee instead of bringing action. 
This is the manner in which they handled a similar 
matter for one of management’s mailings. [Ex. 14.] 


W. In Finding No. 24 the statement that: 
“As Gira and Petersen initiated the Commit- 
tee, and have participated, directly and indirectly, 
in directing and advancing its objectives .. .” 


is argumentative and clearly erroneous in that it as- 
sumes that Gira and Petersen have participated and 
there is no evidence to support the finding that Gira 
and Petersen had been “directing and advancing its 
(the Committee’s) objectives.” The evidence, as dem- 
onstrated above, is all to the contrary. 


X. That portion of No. 6 under the heading “Af- 
firmative Defenses’, on page 20 of the Findings of Fact 
iS. nee ] which states as follows (Appendix B): 

“The defendants have also stressed that Manage- 
ment of UIC from the beginning of its solicita- 
tion has stated that the Committee was ‘fronting’ 
for Gira and Petersen and that, therefore, the 
stockholders are fully aware of all the facts.’ (Em- 
phasis added.) 
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is a clearly erroneous finding for the reason that ap- 
pellants have never stated that Management’s accusa- 
tion that appellants were “fronting” for Gira and Peter- 
sen made the stockholders fully aware of all the facts. 
There is no statement or other evidence in the entire 
record to support this statement which was prepared by 
counsel for the SEC and adopted by the trial court. 


Wall. 

The Court Erred by Not Denying to the Appellee 
(SEC) the Equitable Remedy of Invalidation 
of Appellants’ Proxies and of an Injunction 
Against Appellants for the Reason That Ap- 
pellee (SEC) Had Denied Appellants Due 
Process as Guaranteed by the Fifth Amendment 
to the United States Constitution by the Man- 
ner in Which Appellee Had Administered the 
Securities Exchange Act and the Regulations 
Promulgated Thereunder in This Case. 

The substantial evidence was clear and uncontroverted 
that as early as March, 1961, the Securities and Ex- 
change Commission had taken testimony of Williams, 
Ballance, Wulfekuhler, Lawry, McLaughlin, Soderstrom, 
Luther, Henwood, Roemer, Gira, Petersen and Yaras. 
[Exs. 29-39A.| In addition, they had other informa- 
tion from the attorneys representing the Stockholders’ 
Protective Committee such as Brandlin’s letter of 
March 24th. [Ex. D.] The stated purpose of this in- 
quiry was for the purpose of determining “the ade- 
quacy and accuracy of the proxy solicitation material 
of the Stockholders’ Protective €ommittee”. [R. T. 
1166, 1169; Ex. 42.] After this information had been 
obtained, the Securities and Exchange Commission 
“cleared” four mailings of the Committee. 
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The evidence clearly shows that the Stockholders’ 
Protective Committee cooperated with the Securities and 
Exchange Commission on each mailing by making the 
changes requested or suggested by the Commission 


staff. [R. T. 300-302, 308-312. ] 


At no time did a staff member of the Securities 
and Exchange Commission ever request the Committee 
or its attorneys to include in its material the conclisions 
and characterizations which were set out in their com- 
plaint and which formed the basis of the court’s in- 
junction, although the evidence is uncontroverted that 
as early as March and not later than June of 1961 the 
Securities and Exchange Commission staff had in its 
possession all of the essential information upon which 
it now claims to base its conclusions. 


What happened in this case would appear to be as 
follows: The Securities and Exchange Commission 
gathered information concerning the people involved in 
the proxy contest. Based upon this information, they 
“cleared” material of the Stockholders’ Protective Com- 
mittee which purported to state certain facts concerning 
the proxy contest and the persons involved. After hav- 
ing “cleared” the material on three separate occasions, 
including July 11, 1961, the SEC then brought an ac- 
tion against the appellants to invalidate their proxies and 
obtain an injunction against them on the grounds that 
the statements made by the Protective Committee, and 
“cleared” by the Securities and Exchange Commission, 
had not been couched in particular terminology or 
phraseology. 


Assuming for the sake of argument, that the particu- 
lar terminology or phraseology consisted of inexorably 
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logical conclusions from the facts in possession of the 
SEC, the fact remains that at no time did thevon@ 
ever request such terminology or phraseology from the 
Stockholders’ Protective Committee. 


The SEC has always claimed that Section 26 of the 
Securities and Exchange Act of 1934, which states 
in pertinent part as follows: 

“No action or failure to act by the Commis- 

sion . . . in the administration of thismmge 

with regard to any statement or report 

filed with or examined by such authority pursuant 
to this title ~7 2) be deemed a iinding 

that such statement or report is true and accurate 

on its face or that it is not false or misleading. 


I 

gives them the right to conduct themselves in this man- 
ner. It is submitted that Section 26 has no appli- 
cation to the situation involved herein. Section 26 
merely means that if the SEC has “cleared” material, 
that they are not to be prevented from bringing an 
action if it is later determined that the material con- 
tains false and misleading statements as to material 
facts. That is considerably different from taking the 
position that the SEC can clear a particular statement 
of facts and then later complain because the same facts 
are not stated in particular words or phraseology. 
(Hatahley v. United States, 351 U. S. 173.) 


*For complete terminology of this section, consult Appendix A. 
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VII. 

The Court Erred by Denying the Appellants a Fair 
Trial as Guaranteed by the Due Process Clause 
of the Fifth Amendment in That the Court 
Failed to Exercise Genuine Judicial Discretion 
and Judgment. 

It is not uncommon for persons aggrieved by a par- 
ticular decision of a court of law or equity to feel that 
they have not been given a fair trial. Recognizing the 
subjective perspective any argument on this question 
must necessarily have, appellants request this court to 
examine the following enumerated portions of the Re- 
porter’s Transcript on appeal in order to make an ob- 
jective appraisal of whether or not the trial court ac- 
tually exercised genuine judicial discretion and judgment 
as is inherent in procedural due process. [R. T. 17a- 
Ala, 72a-152a, 54-58, 199, 550-555, 848-849, 1180, 1456- 
1457, 1459-1460. ] 


Vii 
Conclusion. 

Appellants believe they have fully demonstrated that 
the Judgment and Findings in the case at bar are un- 
supported by any evidence and are clearly erroneous. 
It is respectfully submitted that the judgment should 
be reversed and the cause remanded to the trial court 
with directions to enter a judgment for the appellants 
Stockholders’ Protective Committee. 


Respectfully submitted, 


VAUGHAN, BRANDLIN, BAGGOT, 
RoBInson & RoEMER, 
Mark P. Rosinson, 
Attorneys for Appellants. 


APPENDIX “A”. 


Regulation 14(a)-9 Under the Securities and 
Exchange Act of 1934. 
Rule 14a-9. False or Misleading Statements. 

No solicitation subject to this regulation shall be 
made by means of any proxy statement, form of proxy, 
notice of meeting, or other communication, written or 
oral, containing any statement which, at the time and 
in the light of the circumstances under which it is made, 
is false or misleading with respect to any material fact, 
or which omits to state any material fact necessary 
in order to make the statements therein not false or 
misleading or necessary to correct any statement in 
any earlier communication with respect to the solici- 
tation of a proxy for the same meeting or subject mat- 
ter which has become false or misleading. 

Note. The following are some examples of what, 
depending upon particular facts and circumstances, may 
be misleading within the meaning of this rule: 

(a) Predictions as to specific future market values, 
earnings, or dividends. 

(b) Material which directly or indirectly impugns 
character, integrity or personal reputation, or directly or 
indirectly makes charges concerning improper illegal or 
immoral conduct or associations, without factual foun- 
dation. 

(c) Failure to so identify a proxy statement, form 
of proxy and other soliciting material as to clearly dis- 
tinguish it from the soliciting material of any other per- 
son or persons soliciting for the same meeting or sub- 
Jeet inatier. 

(d) Claims made prior to a meeting regarding the 
results of a solicitation. 
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Regulation 14(a)-11 Under the Securities and 
Exchange Act of 1934. 


Rule 14a-11. Special Provisions Applicable to 
Election Contests. 


(a) Solicitations to which this rule applies. 

This rule applies to any solicitation subject to this 
regulation by any person or group of persons for the 
purpose of opposing a solicitation subject to this regula- 
tion by any other person or group of persons with re- 
spect to the election or removal of directors at any an- 
nual or special meeting of security holders. 


(b) Participant or Participant in a Solicitation. 

For purposes of this rule the terms “participant” and 
“participant in a solicitation” include the following: 

(1) the issuer; 

(2) any director of the issuer, and any nominee for 
whose election as a director proxies are solicited; 

(3) any committee or group which solicits proxies, 
any member of such committee or group, and any per- 
son whether or not named as a member who, acting alone 
or with one or more other persons, directly or indirectly, 
take the initiative in organizing, directing or financ- 
ing any such committee or group; 


(4) any person who finances or joins with another 
to finance the solicitation of proxies, except persons who 
contribute not more than $500 and who are not other- 
wise participants ; 

(5) any person who lends money or furnishes credit 
or enters into any other arrangements, pursuant to any 
contract or understanding with a participant, for the 
purpose of financing or otherwise inducing the pur- 
chase, sale, holding or voting of securities of the issuer 
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by any participant or other persons, in support of or 
in opposition to a participant; except that such terms 
do not include a bank, broker or dealer who, in the or- 
dinary course of business, lends money or executes 
orders for the purchase or sale of securities and who 
is not otherwise a participant; 


(6) any other person who solicits proxies: Pro- 
vided, however, That such terms do not include (1) any 
person or organization retained or employed by a par- 
ticipant to solicit security holders, or any person who 
merely transmits proxy soliciting material or performs 
ministerial or clerical duties; (ii) any person employed 
by a participant in the capacity of attorney, accountant, 
or advertising, public relations or financial adviser, and 
whose activities are limited to the performance of his 
duties in the course of such employment; (iii) any 
person regularly employed as an officer or employee of 
the issuer or any of its subsidiaries who is not other- 
wise a participant; or (iv) any officer or director of, 
or any person regularly employed by, any other par- 
ticipant, if such officer, director, or employee is not 
otherwise a participant. 


(c) Filing of Information Required by Schedule 
14B. 


(1) No solicitation subject to this rule shall be made 
by any person other than the management of an issuer 
unless at least five business days prior thereto, or such 
shorter period as the Conimission may authorize upon a 
showing of good cause therefor, there has been filed, 
with the Commission and with each national securities 
exchange upon which any security of the issuer is listed 
and registered, by or on behalf of each participant 
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in such solicitation, a statement in duplicate containing 
the information specified by Schedule 14B. 


(2) Within five business days after a solicitation 
subject to this rule is made by the management of an 
issuer, or such longer period as the Commission may 
authorize upon a showing of good cause therefor, there 
shall be filed, with the Commission and with each na- 
tional securities exchange upon which any security of 
the issuer is listed and registered, by or on behalf of 
each participant in such solicitation, other than the issuer 
a statement in duplicate containing the information spec- 
ified by Schedule 14B. 


(3) If any solicitation on behalf of management or 
any other person has been made, or if proxy material 
is ready for distribution, prior to a solicitation subject 
to this rule in opposition thereto, a statement in dupli- 
cate containing the information specified in Schedule 
14B shall be filed by or on behalf of each participant 
in such prior solicitation, other than the issuer, as soon 
as reasonably practicable after the commencement of the 
solicitation in opposition thereto, with the Commission 
and with each national securities exchange on which 
any security of the issuer is listed and registered. 


(4) If, subsequent to the filing of the statements re- 
quired by subparagraphs (1), (2), and (3) above, ad- 
ditional persons become participants in a solicitation 
subject to this rule, there shall be filed, with the Com- 
mission and each appropriate exchange, by or on behalf 
of each such person a statement in duplicate containing 
the information specified by Schedule 14B, within three 
business days after such person becomes a participant, 
or such longer period as the Commission may authorize 
upon a showing of good cause therefor. 
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(5) If any material change occurs in the facts re- 
ported in any statement filed by or on behalf of any 
participant, and appropriate amendment to such state- 
ment shall be filed promptly with the Commission and 
each appropriate exchange. 

(6) Each statement and amendment thereto filed 
pursuant to this paragraph (c) shall be part of the of- 
ficial public files of the Commission and for purposes 
of this regulation shall be deemed a communication 
subject to the provisions of Rule 14a-9. 


(d) Solicitations Prior to Furnishing Required Writ- 
fen roxy stacenient. 

Notwithstanding the provisions of Rule 14a-3 (a), 
a solicitation subject to this rule may be made prior to 
furnishing security holders a written proxy statement 
containing the information specified in Schedule 14A 
with respect to such solicitation, Provided That— 

(1) The statements required by paragraph (c) of 
this rule are filed by or on behalf of each participant 
in such solicitation. 

(2) No form of proxy is furnished to security hold- 
ers prior to the time the written proxy statement is re- 
quired by Rule 14a-3 (a) is furnished to security hold- 
ers: Provided, however, That this subparagraph (2) 
shall not apply where a proxy statement then meeting 
the requirements of Schedule 14A has been furnished 
to security holders. 

(3) At least the information specified in Items 2 (a) 
and 3 (a) of the statement required by paragraph (c) 
to be filed by each participant, or an appropriate sum- 
mary thereof, is included in each communication sent or 
given to security holders in connection with the solicita- 
tion. 
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(4) A written proxy statement containing the infor- 
mation specified in Schedule 14A with respect to a 
solicitation is set or given security holders at the ear- 
liest practicable date. 


(e) Solicitations prior to furnishing required written 
proxy statement—Filing Requirements. 

Three copies of any soliciting material proposed to be 
sent or given to security holders prior to the furnish- 
ing of the written proxy statement required by Rule 
14a-3 (a) shall be filed with the Commission in pre- 
liminary form, at least five business days prior to the 
date definitive copies of such material are first sent or 
given to security holders, or such shorter period as the 
Commission may authorize upon a showing of good 
cause therefor. 


(f) Application of this rule to Annual Report. 

Notwithstanding the provisions of Rule 14a-3 (b) 
and (c), three copies of any portion of the annual re- 
port referred to in Rule 14a-3 (b) which comments 
upon or refers to any solicitation subject to this rule, 
or to any participant in any such solicitation, other than 
the solicitation by the management, shall be filed with 
the Commission as proxy material subject to this regu- 
lation. Such portion of the annual report shall be 
filed with the Commission in preliminary form at least 
five business days prior to the date copies of the re- 
port are first sent or given to security holders. 


(g) Application of Rule 14a-6. 
The provisions of paragraphs (c), (d), (e), (£) and 
(g) of Rule 14a-6 shall apply to the extent perti- 


nent, to soliciting material subject to paragraphs (e) 
and (f) of this Rule 14a-11. 
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(h) Use of reprints or reproductions. 


In any solicitation subject to this rule, solicitating ma- 
terial which includes, in whole or part, any reprints or 
reproductions of any previously published material shall: 


(1) State the name of the author and publication, the 
date of prior publication, and identify any person who 
is quoted without being named in the previously pub- 
lished material. 


(2) Except in the case of a public official document 
or statement, state whether or not the consent of the 
author and publication has been obtained to the use 
of the previously published material as proxy soliciting 
material. 


(3) If any participant using the previously pub- 
lished material, or anyone on his behalf, paid, directly 
or indirectly, for the preparation or prior publication of 
the previously published material, or has made or pro- 
poses to make any payments or give any other considera- 
tion in connection with the publication or republication 
of such material, state the circumstances. 


Section 26, Securities and Exchange Act of 1934. 
Unlawful Representations 


Section 26. No action or failure to act by the Com- 
mission or the Board of Governors of the Federal Re- 
serve System, in the administration of this title shall 
be construed to mean that the particular authority has 
in any way passed upon the merits of, or given approval 
to, any security or any transaction or transactions there- 
in, nor shall such action or failure to act with regard 
to any statement or report filed with or examined by 
such authority pursuant to this title or rules and regu- 
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lations thereunder, be deemed a finding by such au- 
thority that such statement or report is true and accu- 
rate on its face or that it is not false or misleading. 
It shall be unlawful to make, or cause to be made, to 
any prospective purchaser or seller of a security any 
representation that any such action or failure to act 
by any such authority is to be so construed or has 
SOE. ere 


Fifth Amendment to the United States Constitution. 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in ac- 
tual service in time of War or public danger; nor shall 
any person be subject for the same offense to be twice 
put in jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against himself, 
nor be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken 
for public use, without just compensation. 
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APPENDIX “B”, 
Judgment, Findings of Fact, and Conclusions. 
JUDGMENT 

This action came on for hearing before the Court as 
a trial on the merits between July 26, 1961, and Septem- 
ber 22, 1961, and the Court having considered all the 
evidence and the arguments of counsel, and having 
entered a decree of dismissal as to the defendant Her- 
Mim Yaras and a tinal decree by consent as to the 
detendant NN. Eugene Shater, d/b/a Shater & Co., and 
having entered Findings of Fact and Conclusions of 
Law, as to the defendants United Industrial Corpora- 
Monee WIC). Stockholders’ Protective Committee 
and the members thereof, and as to the defendants 
Bernard . Gira and Herbert J. Petersen, to the et- 
fect that the Securities and Exchange Commission is 
entitled to a permanent injunction restraining and en- 
joining the defendants United Industrial Corporation 
Stockholders’ Protective Committee, Stanley E. Hen- 
wood, Richard J. Roemer, and Lewis M. Poe as mem- 
bers of and proxies for said Stockholders’ Protective 
Committee, and Bernard F. Gira and Herbert J. Peter- 
sen from engaging in acts and practices in violation of 
Section 14(a) of the Securities Exchange Act of 1934, 
15 U.S.C. §78n(a), and Rule 14a-9 of Regulation 14 
thereunder, 17 C.F.R. 240.14a-9, in connection with the 
solicitation of proxies as to the common and preferred 
stock of UIC, and commanding the defendants Ber- 
nard F. Gira and Herbert J. Petersen to comply with 
Rule 14a-11 of Regulation 14, 17 C.F.R. 240.14a-11, 
and directing the defendant UIC to arrange for the 
further adjournment of the annual meeting of its 
stockholders for a sufficient length of time to allow for 
the resolicitation of proxies heretofore given to the 
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defendant Stockholders’ Protective Committee, which 
proxies by the terms of this decree are invalidated, as 
demanded by the Securites and Exchange Commission, 
and it appearing that the Court has jurisdiction of the 
parties hereto and the subject matter hereof— 


I. 
IT IS ORDERED, ADJUDGED AND DECEe 


that the defendants United Industrial Corporation 
Stockholders’ Protective Committee, Stanley E. Hen- 
wood, Richard J. Roemer, and Lewis M. Poe, in- 
dividually and as members of and proxies for said 
Stockholders’ Protective Committee, all members, as- 
sociates, substitutes, agents, employees and attorneys of 
said Stockholders’ Protective Committee, and the de- 
fendants Bernard F. Gira and Herbert |. Fetegeem 
their agents, employees, and attorneys, and all persons 
acting in conceit or participation with any of said de- 
fendants, be and they hereby are permanently restrained 
and enjoined from, directly or indirectly, making use of 
the mails or any means or instrumentality of inter- 
state commerce or of any facility of any national securi- 
ties exchange to solicit or to permit the use of their 
names to solicit any proxy in respect of the common or 
preferred stock of UIC, or otherwise soliciting any such 
proxy, by means of any proxy statement, form of 
proxy, notice of meeting or other communication, writ- 
ten or oral, containing any statement which at the time 
and in the light of the circumstances under which it is 
made is false and misleading with respect to any ma- 
terial fact, or which omits to state any material fact 
necessary in order to make the statements therein not 
false or misleading, or necessary to correct any state- 
ment in an earlier communication with respect to the 
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solicitation of a proxy which has been or has become 
false or misleading, including the following: 

(i) omitting to state that the defendants ‘Ber- 
nard F, Gira and Herbert J. Petersen weee win- 
strumental in initiating and organizing the UIC 
Stockholders’ Protective Committee and in formu- 
lating on behalf of said Committee a slate of di- 
rectors for membership on the board of directors of 
UIC in opposition to the slate of directors formu- 
lated by the management of UIC; 

(ii) omitting to state that the defendants Ber- 
nard F. Gira and Herbert J. Petersen have partici- 
pated with representatives of the Stockholders’ Pro- 
tective Committee and aided and abetted said Com- 
mittee and its representatives in conducting proxy 
solicitations in opposition to the management of 
EC: 

(iii) stating that the defendants Bernard F. 
Gira and Herbert J. Petersen are not members of 
the Stockholders’ Protective Committee ; 

(iv) stating that the defendants Bernard F. 
Gira and Herbert J. Petersen are not participating 
with the Stockholders’ Protective Committee in 
soliciting proxies in opposition to the management 


on WIC: 


(v) stating that the formation of the Stock- 
holders’ Protective Committee was initiated solely 
as a result of complaints of the defendants Elmer 
M. Luther, Jr. and Roy L. Williams; 

(vi) stating that certain losses sustained by 
UIC and diminution of stockholders’ equity oc- 
curred during the time that Bernard F. Pein was 
Chairman of the Executive Committee; or 


eee 


voting any proxy of any stockholder of UIC now held 
by the defendants UIC Stockholders’ Protective Com- 
nittee, Stanley E. Henwood, Richard I. Roemer or 
Lewis M. Poe as proxies for said Committee, or any 
substitute for any such defendant, or voting any such 
proxy which is not received pursuant to a solicitation 
made subsequent to the entry of this decree, in accord- 
ance with Section 14(a) of the Securities Exchange 
Act of 1934, 15 U.S.C. §78n(a), and Regulation aa 
C.F.R. 240.14. 


it 

IT 18 FURTHER ORDERED; ADJUDGE DR ie 
DECREED that the defendants Bernard F. Gira and 
Herbert J. Petersen shall and they hereby are com- 
manded to comply with Rule 14a-11 of Regulation 14, 
17 C.F.R. 240.14a-11, by filing with the Securities and 
Exchange Commission and with each national securities 
exchange upon which the common or preferred stock of 
United Industrial Corporation is registered a corrected 
statement in duplicate containing the information spec- 
ified by Schedule 14B of Regulation 14, concerning 
their participation in the solicitation of proxies in re- 
spect of the common and preferred stock of UIC. 
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IT [IS FURTHER ORDERED, ADJUDCEDF a» 
DECREED that the defendant United Industrial Cor- 
poration, its officers, directors, employees, and at- 
torneys, and each of them, be and they hereby are re- 
strained and enjoined from holding any meeting of 
stockholders of United Industrial Corporation, except 
for the purpose of adjournment, until November 21, 
1961. 
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Peis PORTER ORDERED AD /UDGED AND 
DECREED that this action be and the same is hereby 
dismissed, without prejudice, as to the defendants 
James V. Armogida, Robert G. Ballance, Fred A. Bes- 
hara, Nathaniel R. Dumont, Joe L. Foss, William David 
Lawry, Elmer M. Luther, Jr., Edward H. McLaughlin, 
(iiithes Soderstrom, fol Autry Steel, Clarence LL. 
Summers, Roy L. Williams, Louis W. Wulfekuhler and 
Alfred T. Zodda, individually and as members of the 
United Industrial Corporation Stockholders’ Protective 
Commuittee. 


Il. 
FINDINGS OF FACT 


A. Summary of Facts 

1. United Industrial Corporation is a Delaware cor- 
poration. The securities of UIC are widely distributed 
among some 15,000 shareholders. The common and 
preferred stocks of UIC are listed and registered on the 
New York Stock Exchange and the Pacific Coast Stock 
Exchange. Warrants for common stock are listed and 
registered on the American Stock Exchange and the 
Pacific Coast Stock Exchange. The warrants carry no 
voting rights. 


Z. UIC commenced operations in 1960 as the 
product of the merger between Topp Industries Cor- 
poration and United Industrial Corporation, a Michigan 
corporation. Gira and Petersen, who had been the 
principal executive officers of Topp Industries, became 
the president and executive vice-president, respectively, 
of UIC. They also served as members of the board 
of directors. Bernard F. Gira owns 58,000 shares of 
the common stock of UIC, 5,000 shares of preferred 
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and 52,000 warrants. Herbert J. Petersen owns 38,500 
shares of common stock, 5,000 shares of preferred and 
38,500 warrants. 


3. Late in 1960, it became apparent to the board of 
directors that the assets of UIC would be subjected 
to write-downs and adjustments totaling approximately 
$7,000,000. One such adjustment would change a prof- 
it previously reported by Topp Industries into a sub- 
stantial loss. The board of directors of UIC met on 
January 12, 13 and 14, 1961, to consider what action 
was necessary because of the impending write-downs 
and adjustments. In the course of these meetings 
Gira and Petersen resigned as officers and directors of 
UIC. On January 16, 1961, the New York Stock Ex- 
change suspended trading in the securities of UIC. The 
Pacific Coast Stock Exchange also suspended trading in 
the securities. The SEC entered an order under Sec- 
tion 19a(4) of the Act, 15 U.S.C. Sec. 78s(a)(4), sus- 
pending trading in the securities. The effect of this 
order was to bar trading in the over-the-counter mar- 
ket as well as on the exchange.® 


4. The United Industrial Corporation Stockholders’ 
Protective Committee is an association composed of the 
defendants Stanley E. Henwood, Richard I. Roemer, 
Lewis M. Poe, James V. Armogida, Robert G. Bal- 
lance, Fred A. Beshara, Nathaniel R. Dumont, Joe L. 
Foss, William D. Lawry, Edward H. McLaughlin, 


3On September 22, 1961, the SEC removed its bar against 
trading after the management of UIC and the Committee had 
made announcements to the Court concerning their intentions 
with respect to buying or selling securities of UIC in the event 
trading was allowed. The action of the SEC allows trading 
only in the over-the-counter market. The exchange suspensions 
remain in effect. 
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Charles Soderstrom, John A. Steel, Clarence L. Sum- 
mers, Louis W. Wulfekuhler, Alfred T. Zodda, Elmer 
M. Luther, Jr., and Roy L. Williams. With the ex- 
ception of Williams and Luther, the members of the 
Committee comprise the slate of fifteen which the Com- 
mittee seeks to have elected as directors of UIC. Hen- 
wood, Roemer and Poe are named as the proxies for 
the Committee. Henwood is the Committee’s chairman. 


5. Shortly before he resigned as an officer and di- 
rector of UIC, Bernard F. Gira had been negotiating 
to retain Richard I. Roemer as counsel for UIC.* 
Roemer is a partner in the Los Angeles law firm of 
Vaughan, Brandlin & Baggot.’ Shortly after he re- 
signed, Gira conferred with Roemer and J. J. Brandbin, 
a senior partner of the firm. At this time he sought 
advice as to what action he and Petersen might take to 
combat litigation which they expected the management 
of UIC to institute against them arising out of the 
substantial write-downs in the assets of UIC, and the 
suspension of trading in UIC’s securities. 


6. Gira was joined by Petersen during subsequent 
conferences with Brandlin and Roemer. From the com- 
mencement of these conferences, it was agreed that one 
effective way of combating the charges of misfeasance 
which UIC’s management intended to bring against 


*Roemer had been house counsel for U. S. Science, a subsidiary 
of UIC, from early 1959 until late in December, 1960. Robert 
Gira, who is Bernard F. Gira’s brother, was president of U. S. 
Science. He and Roemer have been friends for many years. 


°The firm name is now Vaughan, Brandlin, Baggot, Robinson 
& Roemer. The firm organized the Committee, and has served 
as its counsel throughout the proxy controversy. The firm has 
made substantial cash advances to defray the expenses of the 
Commitee, and has estimated its contingent fees for legal service, 
exclusive of litigation fees, at $75,000. 
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Gira and Petersen would be for them to regain control 
of UIC through a proxy contest.° But it was also ap- 
parent that Gira and Petersen would have little chance 
of success in a proxy contest in which they were identi- 
fied as participants with an insurgent committee, for 
the reason that they were the principal officers and 
in managerial control when the events leading to the 
disastrous write-downs in UIC’s assets occurred. Gira 
and Petersen agreed that they were not in a position 
to be openly identified with any group intending to con- 
duct a proxy contest. They were given assurances, how- 
ever, that Brandlin and Roemer would be willing to 
undertake a proxy contest if it could be arranged that 
other seemingly independent stockholders would urge 
that such a contest be undertaken, if a slate of in- 
dividuals of prominence could be assembled for election 
to the board of directors, if the services of a suitable 
public relations consultant could be arranged, and if a 
list of UIC’s stockholders could be secured for the use 
of the opposition group. These conversations occurred 
during two weeks of the time Gira and Petersen were 
ousted from the management of UIC. There was also 
some discussion of a stockholders’ derivative suit by 
Gira and Petersen but that unrealistic suggestion was 
discarded at once. 


7. It is uncontradicted in the record that after 
Brandlin and Roemer made it clear that a sueeescinl 
proxy contest could not be mounted without a current 
stockholders’ list, Robert Gira, who remained as Presi- 
dent of U. S. Science for a short time after his brother, 


SUIC has sued Gira and Petersen in Delaware for damages 
based on their asserted misconduct while they were officers and 
directors. 
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Bernard Gira, had resigned, asked an employee of UIC 
to “steal” the stockholders’ list for him. A new stock- 
holders’ list as of December 30, 1960, had been delivered 
to UIC from New York on January 14, 1960. No 
duplicate of this list existed at this time. The employee 
refused to do so. Shortly thereafter, the list as of 
December 30, 1960, was removed surrepitiously from 
the executive offices of UIC, and was delivered late 
Friday, January 27, 1961, by Gira and Petersen to the 
offices of counsel for the Committee where a duplicate 
was made by the law firm at its own expense. Then, 
without advising the management of UIC that his firm 
had the list, Brandlin returned it to UIC’s executive 
offices on Sunday afternoon, January 29, 1961. At 
the time the list was duplicated no stockholder of UIC 
other than Gira and Petersen had approached counsel 
for the Committee to discuss a proxy contest. 


8. The stockholders’ list was of the utmost value 
to counsel for the Committee in assembling a slate of 
candidates for election to the board of directors from 
among stockholders unfriendly to management, and in 
mailing out the proxy solicitation material disseminated 
after the Committee was organized. 


9. Late in March, 1961, in the course of examining 
the Committee’s preliminary proxy statement which be- 
caine its first mailing to stockholders, Roemer was inter- 
rogated under oath by members of the SEC’s staff 
and was asked, iter alia, to describe the circumstances 
under which the Committee came into possession of the 
UIC stockholders’ list. Roemer testified that the list 
was turned over to Brandlin and himself by Bernard 
F, Gira during an evening conference at Gira’s home 
in Malibu when the three first discussed a proxy con- 
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test. This was about ten days after Gira had resigned 
as president and a director of UIC. Roemer testified 
that he and Brandlin examined the list briefly, and 
that when the conference ended took the list with them. 
Roemer did not disclose to the SEC’s staff that his 
law firm had duplicated the list, nor did he disclose 
the strange circumstances under which the list had 
been returned to UIC’s offices on a Sunday afternoon. 
Rather, when asked who the list belonged to, Roemer 
stated he supposed it was Gira’s. When asked why 
Gira had the list in his possession after he had resigned, 
Roemer testified that he did not know. At a later date 
Roemer attempted to correct this and similar testimony 
which he had given in the course of a deposition in 
UIC v. Henwood by sending a letter to the staff of the 
SEC to the effect that the stockholders’ list had been 
delivered by Gira and Petersen to the law offices of 
counsel for the Committee, and that it had not been 
obtained at Gira’s home in Malibu. 


10. Gira and Peterson also were asked by the staff 
of the SEC to describe the circumstances under which 
they turned the list over to counsel for the Committee. 
Both Gira and Peterson testified that the list had been 
included among effects which they took with them on 
January 14, 1961, the day they resigned as directors of 
UIC. They testified that they delivered the list to 
counsel for the Committee on Friday, January 27, 1961. 


11. The evidence establishes beyond question that, 
without the knowledge or consent of management, the 
stockholders’ list was removed from the executive of- 
fices of UIC during the week ending January 28, 1961 
(probably on Friday, January 27), delivered by Gira 
and Petersen to counsel for the Committee late Friday, 


Eo 


January 27, 1961, duplicated during the week-end, and 
returned on Sunday afternoon, January 29, 1961. In- 
deed, the record sustains the contention of the SEC that 
the stockholders’ list was stolen. 


12. It was also essential that counsel for the Com- 
mittee represent, at least ostensibly, some stockholders 
of UIC before setting about to organize an insurgent 
Committee. It had already been decided that Gira 
and Petersen could not openly participate in the con- 
test with the Committee and they could not be held 
out as clients of the law firm. Gira and Petersen 
then communicated with Roy L. Williams and Elmer 
MP inther , jr. 


tom oy  VVilkams, an uncle of Bernard B. Gira, 
at one time had been employed by Gira as an employee 
of Topp Industries. As a holder of 400 shares of 
UIC stock, Williams became concerned about the sus- 
pension in trading and the fall in the market price of 
his stock. Gira suggested to Williams that he get in 
touch with Roemer. Williams, who was led to believe 
that Roemer was conducting an investigation into the 
situation, telephoned him and complained about his in- 
vestment in UIC. Williams did not, however, authorize 
the bringing of a proxy contest in his behalf. He was 
merely seeking information concerning his investment. 


14. Elmer M. Luther, Jr. previously had been an 
employee of UIC. His services were terminated in 
December 1960, shortly before Gira and Petersen re- 
signed. Prior to his employment with UIC, Luther 
had been an employee of Topp Industries. As an 
owner of 250 shares of stock in UIC, he, like Wil- 
liams, was concerned with the suspension of trading in 
the stock. He discussed the situation with Petersen 
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who suggested that he communicate with Roemer. 
Luther called Roemer and complained about the status 
of his investment in UIC, but did not authorize Roemer 
to initiate a proxy contest. Neither Luther nor Wil- 
liams paid Vaughan, Brandlin and Baggot any re- 
tainer. Both of them, however, at Roemer’s request, 
did sign Schedules 14B under Regulation 14 which he 
had prepared for them and which identified them as 
participants in the proxy contest. Notwithstanding 
this and even after it had been publicly announced 
that the Committee had been formed, Williams and 
Luther considered themselves neither members of the 
Committee nor clients of counsel for the Committee. 
Their telephone calls to Roemer were seized upon by 
counsel for the Committee as a mandate to organize 
an expensive proxy contest. The assertion in the Com- 
mittee’s proxy statement that counsel for the Commit- 
tee started the organization of the Committee on be- 
half of Luther and Willams is seriously misleading. 


15. Having supplied counsel for the Committee with 
the stockholders’ list needed to organize and conduct a 
proxy contest, Gira and Petersen continued to aid in the 
formation of the Committee. To ascertain the distribu- 
tion of the larger stockholdings, Gira and Petersen 
again met with counsel for the Committee to canvass the 
names on the list, and agree upon the approach to be 
made to stockholders with significant holdings. 


16. Petersen sent Clarence L. Summers, who be- 
came a member of the Committee, to Brandlin. Sum- 
mers also agreed to serve as public relations consultant 
to the Committee. Summers had served UIC as public 
relations consultant in the past. He also sought out 
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Nathaniel R. Dumont, who became a member of the 
Comiunittee’s slate. 


17. Having inspired the formation of the Commit- 
tee, Gira and Petersen continued to meet with Brandlin 
and Roemer to supply needed information, including a 
summary outlining the operations of UIC’s subsidiaries 
and divisions, and confidential reports containing derog- 
atory comments about members of the management. 


18. Late in February, 1961, Gira and Petersen, El- 
wood S. Kendrick, who had been retained by them to 
defend the litigation brought by the management of 
UIC, Brandlin, Roemer and Stanley E. Henwood, who 
was than a potential member of the Committee, met to 
discuss the affairs of UIC. At this meeting, Gira 
and Petersen outlined the operations of UIC and its sub- 
sidiaries. Significantly, on the day after this meeting, 
Henwood became chairman of the Committee. 


19. Gira, Petersen, Brandlin and Roemer met again 
in April, 1961, in Kendrick’s law offices to decide what 
action they could take to counteract the charges in 
management’s proxy material that Gira and Petersen 
were closely related to the Committee. Counsel for 
the Committee suggested that Gira and Petersen insti- 
tute a libel suit against the management. 


20. It was with events occurring in July, 1961, that 
Gira and Petersen assumed even more active roles as 
participants in the proxy contest, although they con- 
tinued to disclaim participation. Early in July coun- 
sel for Gira and Petersen indicated to members of the 
staff of the SEC that in his opinion they had been 
libeled by statements in management’s proxy material 
and that his clients intended to communicate with the 
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stockholders of UIC to deny the alleged defamatory 
statements. Shortly thereafter, a proposed letter ad- 
dressed to stockholders by Gira was delivered to the 
SEC so that members of its staff could comment on 
it as solicitation material. This letter, although headed 
“THIS IS NOT A PROXY SOLICITATION =A. 
unmistakably solicitation material. While the letter 
was never mailed to stockholders, it evidences the fact 
that Gira and Petersen were vitally interested in un- 
seating the management slate. 


2]. On July 12, 1961, Gira and Petersen @inleum. 
$2,000,000 damage suit in the Superior Court of Los 
Angeles County alleging that the proxy material which 
management was circulating to the stockholders of UIC 
defamed them. A few hours before this suit was filed, 
counsel tor Gira and Petersen telephoned thew imc 
staff to seek advice in connection with an announcement 
which had been prepared for release to news services 
announcing the filing of the suit. This press release 
described not only the filing of the libel suit, but also 
included a discussion of the proxy contest and named 
each member of the Committee’s slate. The staff was 
urged to “clear” the release in time to make the after- 
noon editions of certain newspapers on the East Coast. 
Although counsel was advised that such a release 
would constitute a “solicitation” within the definition 
of that term in Rule 14a-1 of Regulation 14, the state- 
ment, nevertheless, was issued to the press. The text 
of the release makes it evident that it was in fact in- 
tended to influence stockholders of UIC to vote their 
proxies for the Committee and in opposition to man- 
agement. The libel suit was filed two weeks before the 
scheduled annual meeting of stockholders, and at about 
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the time that the Commiittee’s fourth and last solicita- 
tion material was sent to stockholders. 


22. The Committee has never actually functioned as 
an association; all of tts members have never been as- 
sembled together at one time. Since its formation there 
has been only one meeting, and that one involved sev- 
eral, but not all, of the Committee’s members. Brand- 
lin and Roemer have met with Gira and Petersen on 
many more occasions than they have met with members 
of the Committee. The Committee is merely an im- 
posing “letterhead” association, most of whose members 
were selected by and agreed to serve as an accommoda- 
tion to counsel for the Committee. Many of them 
were not even stockholders of UIC until Roemer pur- 
chased 2,000 shares of the stock from Herman Yaras 
and distributed 1,000 shares among the non-stockholder 
members so they could appear to have an interest in 
the enterprise. Yaras had been financial consultant for 
UIC and was a close associate of Gira and Petersen. 
Such a seemingly independent group was necessary as 
Brandlin and Roemer knew that stockholder support 
would not be forthcoming if Gira and Petersen, the 
true sponsors of the Committee, participated openly as 
members. 


23. The Committee’s proxy material also was mis- 
leading in stating that certain losses sustained by 
UIC and diminution of stockholders’ equity occurred 
where Bernard F. Fein was Chairman of the Execu- 
tive Committee of UIC. Fein did not become Chair- 
man of the Executive Committee until after Bernard 
F, Gira and Herbert J. Petersen had resigned. The 
Committee contends that by inadvertence the statement 
was not removed from one paragraph of the Com- 
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mittee’s last mailing to stockholders although it was re- 
moved from other paragraphs, and that in any event 
it was not of great significance. The statement, how- 
ever, was not so innocuous as the Committee suggests. 
In the context in which it was made it clearly implied, 
contrary to fact, that Fein, Gira and Petersen shared 
executive and managerial responsibility in UIC during 
the critical period in question. 


24. The Committee’s proxy statement and _ its 
other three communications soliciting the proxies of 
stockholders of UIC have been mailed to some 15,000 
shareholders. The Committee admits that its solicita- 
tions have been conducted through the mails and in- 
strumentalities of interstate commerce. As Gira and 
Petersen initiated the Committee, and have partici- 
pated, directly and indirectly, in directing and advancing 
its objectives, the Committee’s use of the jurisdictional 
facilities is attributable to them. 


B. Affirmative Defenses 


1. In addition to denying that Bernard F. Gira and 
Herbert J. Petersen were undisclosed sponsors of the 
UIC Stockholders’ Protective Committee, the Commit- 
tee interposed certain affirmative defenses to the 
SEC’s action. The first such defense asserted by the 
Committee is that, in the course of the examination of 
its proxy material by the staff of the SEC, all ma- 
terial facts concerning Gira’s and Petersen’s connection 
with the Committee were disclosed to stockholders as 
early as April, 1961, when the Committee first began 
circulating its solicitation material. The Committee 
contends, therefore, that the SEC should be estopped 
from contending that the Committee’s proxy material is 
false and misleading. 


noo oe 


2. The Committee’s assertion is contrary to the 
facts. Significant events establishing the close iden- 
tification of Gira and Petersen with the Committee oc- 
curred subsequent to the time the Committee first be- 
gan soliciting the proxies of stockholders. As recently 
as July, 1961, Gira and Petersen instituted the libel suit 
against management, and at the same time caused a 
press release designed to influence votes in the election 
contest to be issued. Other disclosures in the Com- 
mittee’s proxy material are wholly inadequate in the 
light of facts not known to the staff when the ma- 
terial was commented upon. For example, it was dis- 
closed in the proxy material that Gira and Petersen had 
given the Committee a stockholders’ list, but the cir- 
cumstances under which the list was obtained and turned 
over to counsel for the Committee, which, as discussed 
above, are highly significant in evidencing the inten- 
nom or ita and Petersen to conduct a proxy contest 
behind the facade of a seemingly “independent” Com- 
mittee, were not disclosed. Even if the facts were as 
the Committee contends this defense is legally insuf- 
ficient because as against the SEC the doctrine of es- 
toppel is not available. NV. Sime Organ & Co. v. SEC, 
Pes Bed... (Cl, 202, 1961); SEC uv. Galpeprer, 
2707, 2d 24) (C. A: 2, 1959); SEC @. Morgak, 
Lewis and Bookins, 209 F. 2d 33 (C. A. 3, 1953); 
Sew: Lora 22 esnips. 002 (SiIN.Y, 1938)s See 
also Section 26 Of the Securities Exchange Act, 15 
U.S.C. 78z, which specifically provides that the failure 
of the SEC to act “with regard to any statement or 
report filed with or examined by such authority pur- 
suant to this title or rules and regulations thereunder 
[may not] be deemed a finding by such authority 
that such statement or report is true and accurate on its 
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face or that it is not false or misleading.’ With re- 
spect to proxy solicitation material filed with the SEC, 
in addition to settled general principles, the statute 
makes it explicit that staff examination of solicitation 
material in no sense constitutes approval thereof, or bars 
a suit by the SEC to protect the public from further 
untrue or misleading solicitations. 


3. The Committee misconstrues the effect of the 
examination of the Committee’s preliminary proxy ma- 
terial by the staff of the SEC. The staff examines 
and, if necessary, comments upon all preliminary proxy 
statements and other communications intended for dis- 
tribution to stockholders. This is an administrative 
procedure developed by the SEC to assist all contest- 
ants in a proxy controversy to comply with the proxy 
rules and to avoid untrue, misleading or exaggerated 
claims in their communications to stockholders. In 
nearly all proxy controversies the basic and essential 
facts are peculiarly within the knowledge of the con- 
testants. It is the inescapable obligation of the con- 
testants themselves to make certain that all material 
facts are set forth in their communications to stock- 
holders in a straightforward and understandable man- 
ner. This obligation cannot be shifted to the SEC or 
to its staff. C. Sub v. Goldsmith, 224 KF. (2dya7s3 
(C, A. 2, 1935), certorar: demed 350 U, S aaa 


4. The second affirmative defense asserted by the 
Committee is that the SEC should be denied relief in 
equity because in bringing this action to invalidate the 
Committee’s proxies, the SEC comes before this Court 
with “unclean hands.’ The Committee has charged that 
the SEC’s decision to institute this proceeding was un- 
duly influenced by the management of UIC. The 
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record is barren of any evidence sustaining the ac- 
cusation, and it is completely unwarranted. Indeed, in 
his summation, counsel for the Committee, in effect, 
withdrew this and other accusations that the SEC and 
its staff were not acting in good faith. 


5. In any event, the decision to institute suits such 
as this is committed by statute to the discretion of 
the SEC. Section 21(e) of the Securities Exchange 
mciodo U.S.C. 7aule). Again, as noted in the Courts 
Memorandum Decision, the record shows SEC brought 
this action with due regard for the voting rights of 
stockholders of UIC and in the public interest. 


6. The defendants have also stressed that manage- 
ment of UIC from the beginning of its solicitation has 
stated that the Committee was “fronting” for Gira and 
Petersen and that, therefore, the stockholders are fully 
aware of all the facts. Such charges by management 
are not, however, a substitute for disclosure by the in- 
surgents of the facts which stockholders are entitled to 
know when they execute proxies for the election of 
directors. Clearly, management’s accusation is no sub- 
stitute for, nor does it relieve, the insurgents from the 
duty to make the affirmative disclosures required by the 
proxy regulations. 


158 
CONCLUSIONS OF LAW 


1. This Court has jurisdiction of this proceeding 
under Section 27 of the Securities Exchange Act of 


193415 Us.C. $7eaa, 


2. The evidence convincingly establishes that Ber- 
nard F. Gira and Herbert J. Petersen have been “par- 
ticipants” in the contest for control of United Indus- 
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trial Corporation within the meaning of Rule 14a 
11(6)(3) of “Regulation 14, 17 CFR. 2,05Ree 
11(b)(3).". The definition encompasses not only the 
acknowledged members of a committee, but all those 
who, even indirectly, initiate, direct, finance or other- 
wise seek to advance the objectives of a committee con- 
tending for control of a corporation. 


3. The submission by the Committee of a list of 
nominal members, however distinguished, is all the 
more misleading when, as here the stockholders whose 
proxies are solicited, and even the members of the 
Committee themselves, are shielded from knowledge of 
the true facts concerning the origin of the Committee, 
and the extent to which Gira and Petersen instigated 
and inspired the formation of the Committee and by 
various means have sought to advance the Committee’s 
objective to obtain control of UIC. While the state- 
ment in the Committee’s proxy material that “nor are 
Gira and Petersen members of the Committee” may 
be correct in a formal sense, in the light of the evi- 
dence before the Court, it is clear that the omission to 
disclose their de facto participation constitutes an abuse 
of the solicitation process, in direct violation of Rule 
14a-9 of Regulation 14, 17 C.F.R. 240.14a-9. See 
S.E.C. v. May, 134 F. Supp. 247 (S.DIN Youieear 
affirmed 229 F. 2d. 124 (C. A. 2, 1956). 


4. The SEC is entitled to a decree (1) enjoining 
the defendants UIC Stockholders’ Protective Commit- 


“The Rule defines a “participant’”’ to include “any Committee 
or group which solicits proxies, any member of such Committee 
or group, and any person whether or not named as a member 
who, acting alone or with one or more other persons, directly or 
indirectly, take the initiative in organizing, directing or financ- 
ing any such Committee or group.” 
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tee, Stanley E. Henwood, Richard J. Roemer and Lewis 
M. Poe individually and as members of and proxies for 
said Committee, and the defendants Bernard F. Gira 
and Herbert J. Petersen from violations of Section 
14(a) of the Act, 15 U.S.C. §78n(a), and Rule 14a-9 
of Regulation 14, 17 C.F.R. 240.14a-9 thereunder, in 
the solicitation of proxies in respect to the common or 
preferred stock of UIC to be voted at the adjourned 
annual meeting of stockholders; and (2) invalidating 
all proxies of stockholders of UIC now held by them; 
and (3) enjoining them from voting any such proxy 
which is not received pursuant to a solicitation made 
subsequent to the entry of the final decree in the ac- 
tion, in accordance with Section 14(a) of the Act, 15 
U.S.C. §78n(a), and Regulation 14 thereunder, 17 
C.F.R. 240.14. 


5. As stated in the Court’s Memorandum Decision, 
it is not the intention of the Court to cause any stock- 
holder of UIC to lose his voting rights. It is within 
the equitable power of the Court, in enforcing the 
statutory prohibition against unlawful proxy solicita- 
tions, not only to invalidate proxies which have been 
obtained by means of misleading solicitations, but also 
to mold its decree to avoid such an eventuality. SEC 
uv. May, 134 F. Supp. 247, supra and SEC v. O’Hara 
Reorganization Committee, 28 F. Supp. 523 (D. Mass. 
1939). See also SEC v. Trans American, 163 F. 2d 
511, 518 (C. A. 3, 1947), certiorari denied 332 U.S. 
847, 


6. Accordingly, the decree will provide for adjourn- 
ment of the annual meeting of stockholders of UIC to 
a date not earlier than November 22, 1961, to allow 
time for the further solicitation of new proxies (in 
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accordance with the proxy rules) by management, the 
Committee, or any other committee, group, or indi- 
vidual, whether favoring or opposing management. 


7. For the reason given in the Memorandum De- 
cision, the circumstances do not require that the re- 
maining members of the Committee be enjoined. Ac- 
cordingly, the action will be dismissed, without preju- 
dice, as to those defendants. 


8. The SEC is also entitled to a decree directing the 
defendants Bernard F. Gira and Herbert J. Petersen to 
comply with Rule 14a-11 of Regulation 14, 17 C.F.R. 
240.14a-11, by filing corrected statements containing 
the information required by Schedule B, concerning 
their status as participants in the proxy controversy. 


xhibits 


ie 


APPENDIX “C.” 
Index of Exhibits. 


Marked for 
Identification 


Description 


Admitted in 
Evidence 


Date Page Date Page 


ne — 


Aw 


14-A 


Schedule 14-B of Petersen 
Diagram of Building 


Invoice of shareholders’ list 
Letter of transmittal on share- 
holders’ list 

Emery Freight Bill 

Receipt executed by Hamner cov- 
ering stockholder list from Chem- 
icaleank atetie toot oi letter 
heretofore received as Exhibit 4. 
Receipt dated 1-18-61. 

Work papers of UIC relative to 
the stockholder list and a report 
to Ohio 

Letter to State of Ohio dated 
1-26-61 

Emery Air Freight receipt 
Certified copy of 14-B of Gira 
Certified copy of 14-B of Yaras 
Certified copy of 14-B of Yaras 
Copies of mailings #1, #2 and 
ano 


Management material 


Definitive interim report to share- 
holders 

Preliminary material submitted 
by the Stockholders’ Protective 
Committee—certified copies 
Affidavit of Clerk of Chemical 
Bank 

Letter from Roemer to SEC 
dated 5-16-61 

Papers on collateral loan for 
Wards, etc, 

Press release re libel suit 
Letter from Gira to stockholders 
Cohen letter of July 14 


7 /26-27 


7 /26-27 


8/1 


8/1 


8/2 


94 


167 


207 


210 


417 


7 /26-27 
9/21-22 
7 /26-27 


7 /26-27 


8/1 


8/1 


8/1 
8/1 
8/1 
8/1 


8/1 
8/1 
8/15 


8/15 


8/22 


8/1 


8/2 
8/2 
8/2 
8/3 


158 
2206 


162 


163 


189 


192 


193 
Le 
201 
202 


205 


207 
675 


676 


1016 


267 


391 
414 
429 
443 


=239 


Marked for Admitted in 
Exhibits Description Identification Evidence 
a eee ee ee Ms ee 
22 Affidavit of Gordon 8/3 444 
23 Press release 8/15 633 8/15 63!) ! 
24 Copy of Wall Street Journal 
Ceire le) 8/15 633 8/15 635 
Zo Affidavit of Bud Lewis 8/15 67€ 
26 Roemer letter of 6-13 8/17 946 
27 26th annual report of SEC 8/17 oD! 
28 Transcript of Luther S722 1017 9/12 1454 
29 Transcript of Williams 8/22 1018 9/12 1454) 6 
30 Transcript of Ballance 8/22 1018 GANZ 1454 
31 Transcript of Wulfekuhler 8/22 1018 SMV 1454 
o2 Transcript of Lawry 8/22 1019 9/12 1454) | 
og Transcript of Gira 8/22 1019 oe 1454 - 
34 Transcript of Petersen 8/22 1019 SNe 1454 
oo Transcript of Yaras 8/22 1019 le 1454 
36 Transcript of McLaughlin 8/22 1020 9/12 1454) ° 
a7 Transcript of Soderstrom 8/22 1020 9/12 1454) 
29-A ‘Transcript of Williams 8/22 1020 Ole 1454 
28-A ‘Transcript of Luther 8/22 1020 ee 1454 
38 Transcript of Henwood G22 1021 9/12 1454 
3° Transcript of Roemer B/22 1021 SV Ale 1454 
38-A Transcript of Henwood S722 1021 oe 1454 
39-A Transcript of Roemer 8/22 1021 9/12 1454 
40 Affidavit of Risk 8/23 1132 8/23 1154 
41 Affidavit of Cohen 8/23 iS) 8/23 1154 


42 Order of SEC directing an in- 
vestigation and designating an 
officer to take the testimony in 


matter of UIC B/23 1162 8/23 1169 
43 Statement of assets and disburse- 

ments of the Stockholders’ Pro- : 

tective Committee 9/12 1414] | 
44 Article from Wall Street Journal 9/12 1415 
45 Affidavit of Roy L. Williams 9/12 1424 
46 Minutes of meeting of 1-13-61 9/12 1442 
47 Testimony of Dumont 9/12 1454) 
48 Testimony of Hugh E. McColgan 9/12 1454 
49 Affidavit of Landau 9/13 1582 


50 Deposition of Manuel Cohen 9/21 2207) | 


&xhibits 


i i ls waa co aS Olas 


nA OO VOzZrRA 


Bes; \ uae 


Description 


Mailing #4 

Bishop's Report on Fein 

Order for Xerox machine 
Letter to SEC from Brandlin 
dated March 24, 1961 
Documents in BSF stock pur- 
chase 1959 

Letter from Cohen 

Telegram from Cohen 

Diagram on Board 

Letter from Brandlin to Risk, 
6-16 

Affidavit of Luther 

Transnittal letter of Affidavit 
WIC ile by reteretice 

Letter from Risk 

Deposition of Sharon Clay Risk 
Weinman 

Documents consisting of five 
sheets 

Pencil notes of November 12, 
1961 

Press release 

Notes of Commission staff that 
were to be marked during Risk 
deposition 


Releases in newspaper 

Releases in newspaper 

Releases in newspaper 

Releases in newspaper 
Kendrick’s sec’y letter to SEC 
Letter from Kendrick to Cohen 
7/18 

Unedited material of management 


Article about libel suit from the 
7/13 edition of the Los Angeles 


examiner 

Affidavit of Petersen 
Affidavit of Gira 

Copy of libel complaint 


Marked for 
Identification 


8/2 329 
8/2 431 
8/17 905 
8/17 972 
8/24 1302 
9/15 1847 
9/15 1883 


9/22 2280 


8/3 482 
8/3 482 
8/3 482 
8/3 482 
8/3 513 
8/3 513 
8/3 543 
9/19 1949 


Admitted in 
Tividence 


Date Page Date Page 


8/2 
8/2 
8/2 


8/2 


9/22 
8/16 
8/17 


8/24 
8/24 
8/25 
8/25 
8/25 
9/14 
9/15 


9/22 
9/19 
9/22 
9/22 
8/3 
8/3 
8/3 
8/3 
8/3 
9/22 
9/22 


9/22 


9/20 


gag 
342 
soll 


381 


eesg 
787 
905 


1303 
1315 
1331 
1366 
1386 
1655 
1883 


22/9 
1937 
CPS, 
2280 


488 
488 
488 
488 
514 


2252 
2281 


2281 


2100 


Exhibits 


Description 


Marked for 
Identification 


Admitted in 
Evidence — 


Date Page Date Pag: 


LL 
MM 


NN 


AAA 
BBB 
Ie 


DDD 


Financial reports 


Proxy statement mailed to the 
shareholders of Topp Industries 
Corporation 


Monthly report (financial state- 
ment ) 


Correction letter from Yaras 
Intercompany correspondence of 


NIC from Gira to M. Bonner 
received on or about 9/19/60 
concerning Permachem Corp. 


Press release 


9/21 


9/21 
9/21 
8/17 
9/14 


9/14 
9/14 


eu 


2111 


2 


SES 
1738 


1738 
1764 


9/21 217 
8/22 10% 
9/14 1736 
9/14 173 


IN THE 


United States Court of Appeals 


For THE Ninta Circuit 


No. 17591 


STANLEY E. HENWOOD, RICHARD I. ROEMER, LEWIS M. POE, 
individually, as members of the UNITED INDUSTRIAL CORPORA- 
TION STOCKHOLDERS’ PROTECTIVE COMMITTEE and as proxies 
of said Committee, JAMES V. ARMOGIDA, ROBERT G. BALLANCE, 
FRED A. BESHARA, NATHANIEL R. DUMONT, JOE L. FOSS, 
WILLIAM D. LAWRY, ELMER M. LUTHER, JR., EDWARD H. 
McLAUGHLIN, CHARLES SODERSTROM, JOHN A. STEEL, 
CLARENCE L. SUMMERS, ROY L. WILLIAMS, LOUIS W. WULFE- 
KUHLER, ALFRED T. ZODDA, individually and as members of the 
UNITED INDUSTRIAL CORPORATION STOCKHOLDERS’ PRO- 
TECTIVE COMMITTEE, BERNARD GIRA and HERBERT J. 


PETERSEN, 
Appellants, 


VS. 


SECURITIES AND EXCHANGE COMMISSION and UNITED 
INDUSTRIAL CORPORATION, 
Appellees. 


APPEAL From THE UNITED STATES DIstTRICT CoURT FOR TIE 
SouTHERN District oF CALIFORNIA, CENTRAL DIVISION 


BRIEF OF THE APPELLEE UNITED 
INDUSTRIAL CORPORATION 


RAICHLE, MOORE, BANNING anv WEISS, 
10 Lafayette Square, 
Buffalo 3, New York, 
Attorneys for Appellee, 
United Industrial Corporation. 


Of Counsel: 
FRANK G. RAICHLE, 
James O. Moore, Jr., 
Rarpu L. HAcpern. 


BATAVIA TIMES, LAW PRINTERS, 
BATAVIA, N. ¥. 


a. 


TABLE OP CONTENTS 


PAGE 
DMpSCiChGlAlwetahenient, ... 4) o4 ira wavewur deste: «45 i} 
ervement dd the Wase Ss. vee he io. Glee aeeees Lx 2 
PAT AMMREIO ME erase nates dylan ous ial fone Av eg ot Gralesrer es See ee ae alg 
I. The Record Clearly Supports the Findings of 
LLG URS ae erage ge a ee at de en 11 
ay Gira Phe to Replace Directors .......2.... 1G: 
b. Resignations of Gira and Petersen .......... 13 
en Miscnssions of Prony Contest 22..225 6.554. 14 
d. Stockholders List Stolen and Delivered to 
Brandlin for Duplication and to Wage Proxy 
WO OOS Pate ees Git tg geet ae cage Sa ibs 
SL WOmnAtiOn Of ATOmnnIttee. 2... 5 eee on AW 
f. Subsequent Activities of Gira and Petersen... 23 
oe melmainiceet UTONSNt: aie cee 2 ee cme se 203 
Ji egeeise) G00 060 2) yh immer me at er are renee emt OPINE geo) < de ACen ee 20 
II. Omissions From ‘‘Committee’s’? Proxy Material 26 
III. Trial Court Grauted Appropriate Relief ...... Bl 
RO Omnis sO Mi Aer feet cae egenetay cache ie evens ne ere me, Bo 
CiraTIons. 
Cases: 
Aaglebank v. Rony, 277 F. 2d 314 (9th Cir. 1960) ... 13 
Bryan v. Snuith, 174 F, 2d 212 (7th Cir. 1949) ..... 33 
Central Foundry Co. v. Gondelian, 166 F. Supp. 

EE LOM IN YW cane ce ey ce amine rare ene lyse 
Joseph v. Donover, 261 F. 2d 812 (9th Cir. 1958) .. 12 
S. EB. C. v. Central Foundry Co., 167 F. Supp. 821 

CS) NM 3 cA eee ree Olean el ace eer oe AUT sere 30 
SBC. ©. Mee 229 WY. 2d 123 (2d Cir, 1996) |... 2. 26 


I, 


PAGE 
Steeler v. U.S., 20, 20 TW (othe Cir, 1958). 11 
U.S. v. Parke Davrs & Co., 362 U.S. 29 (1960) ... ie 
US. v. Yellow CadaCoy ace U.S. 338 (1947 eee 12 
Statutes and Rules: 
Federal Rules of Civil Procedure: 
Evite Sov an) > ase ovis os catenin ai 
Tonle G9 (0) a5 due een eee ne ee a6 
Securities Exchange Act of 1934, 15 U. 8. C. §78 
Ch SOQ inues . Se eee te See ee 32 
Section 14(a), 16 U. S. C. $ i6majee.. 2 eee 2 
Sectiom 2d, 15 U.S. Coe eee ee oo 
Section 21(e), 15 U.S. C. § faulee.. ee 2 
Section 2J1(f), 1a U.S. C. § 7Sa(t) . ee 12 
Section 27, 15 U. S.C. Sieam....2..2). eee 2 
Regulation X-14A, 17 CFR § 240.14a .......... 220 mee 
Role X-14A-1, 17 CFR § 240 140-1 _... eee 30 
Rule X-14A-3(b) 17 CFR § 240.14a-3(b) ........ 5 
Rule Ne14A-9, 17 CPR. § 240. 149-9 ..)) ee DHE 
Rule X-14A4l0, 17 ORR § 240145511... eee 30 
United States Judicial Code: 
98 U.S. C. §§ 1291, 1294 _............. 9 
Teats: 


2 Loss, Securities Regulation 784 (2d ed. 1961) .... 13 
2 Loss, Seenrities Regulation 956-960 (2d ed. 1961). 33 


IN THE 


United States Court of Appeals 


For tae Nintu Crrovir 


No. 17591 


STANLEY E. HENWOOD, RICHARD I. ROEMER, 
LEWIS M. POE, individually, as members of the 
UNITED INDUSTRIAL CORPORATION STOCK- 
HOLDERS’ PROTECTIVE COMMITTEE and as 
proxies of said Committee, JAMES V. ARMOGIDA, 
ROBERT G. BALLANCE, FRED A. BESHARA, 
NATHANIEL R. DUMONT, JOE L. FOSS, WILLIAM 
D. LAWRY, ELMER M. LUTHER, JR., EDWARD H. 
McLAUGHLIN, CHARLES SODERSTROM, JOHN A. 
STEEL, CLARENCE L. SUMMERS, ROY UL. WIL- 
LIAMS, LOUIS W. WULFEKUHLER, ALFRED T. 
ZODDA, individually and as members of the UNITED 
INDUSTRIAL CORPORATION STOCKHOLDERS’ 
PROTECTIVE COMMITTEE, BERNARD GIRA and 
HERBERT J. PETERSEN, 

Appellants, 
vs. 


SECURITIES AND EXCHANGE COMMISSION and 
UNITED INDUSTRIAL CORPORATION, 
Appellees. 


BRIEF OF THE APPELLEE UNITED 
INDUSTRIAL CORPORATION 


Jurisdictional Statement 


This is an action instituted by the Securities and Hx- 
change Commission pursuant to the provisions of Section 
21(e) and Section 21(f) of the Securities Exchange Act 


of 1934, 15 USC §78u(e) and § 78u(f). The jurisdiction 
of the Court below arises under Section 27 of the Securities 
Exchange Act of 1934, 15 USC § 78aa, and the jurisdiction 
of this Court is founded on United States Judicial Code, 
28 USC 6 1291, 1254. 


The complaint recites that the defendants, other than 
the defendant United Industrial Corporation, have engaged 
or are about to engage in acts and practices in violation 
of Section 14(a) of the Securities Exchange Act of 1934, 
15 USC §78n(a) and of Regulation 14, 17 CFR § 240.14a, 
preseribed by the Securities and Exchange Commission to 
govern the solicitation of proxies in respect of any 
security registered and listed on any national securities 
exchange. The complaint charges that the appellants, 
individually and as members of the United Industrial Cor- 
poration Stockholders’ Protective Committee, have solic- 
ited proxies for use at the 1961 Annual Stockholders 
Meeting of the Corporation by means of statements which 
were false and misleading with respect to material facts 
and which omitted to state material facts. It specifies 
the failure of such proxy statements to disclose the part 
played by the defendants Gira, Petersen and Yaras in the 
initiation and orgamzation of the Committee and their 
participation in the proxy solicitation in opposition to 
the existing management of the Corporation. 


Statement of the Case 


United Industrial Corporation (hereinafter sometimes 
referred to as ‘‘United’’ or the ‘‘Company’’), a Delaware 
corporation, is an industrial complex engaged in the opera- 
tion of various businesses through wholly owned sub- 
sidiaries and divisions located throughout the United 
States. The Company resulted from the merger on De- 


eember 31, 1959 of United Industrial Corporation, an 
old line Michigan corporation, the stock of which had for 
many years been listed on the New York Stock Exchange, 
and Topp Industries Corporation, a company which had 
originally been organized in the State of California in 
1951 by the defendants Gira and Petersen and was engaged 
principally in the electronies industry. All of the business 
and assets of Topp Industries Corporation, a Delaware 
corporation, were prior to October, 1959, owned and operat- 
ed by Topp Industries, Ine., a California corporation. 


Upon the consummation of the merger the operation of 
the Company was vested in the former principals of both 
Topp corporations. The defendant Gira, the former presi- 
dent of both Topp corporations, beeame the president and 
chief executive officer of United Industrial Corporation 
and the defendant Petersen, the former vice-president of 
both Topp corporations, became the execentive vice-presi- 
dent of United Industrial Corporation. The Board of 
Directors was divided between the former directors and 
executives of Topp Industries and former directors of the 
old United Industrial Corporation. The common stock of 
the Company, of which more than 2,000,000 shares were 
outstanding, was listed for trading on the New York Stock 
Exchange and the preferred stock, of which over 1,000,000 
shares were outstanding, was listed for trading on the 
American Stock Exchange. Warrants were also listed on 
the American Stock Exchange. All these seeurities in 
addition were listed on the Pacifie Coast Stock Exchange 
(Kix. LL). 


After consummation of the merger Gira and Petersen 
gradually moved the executive offices of the Company to 
Los Angeles, which had been the principal place of bust- 
ness of Topp Industries, Ine., and thereafter the opera- 


tions of the Company were conducted from these offices. 
For the year ending December 31, 1960, the first fiseal 
year of its operations, the Company showed an operating 
loss in excess of $6,000,000 (Ex. 13). Early in Jannary 
of 1961 Arthur Young & Co., the Company’s independent 
accountants, made a direct request to the Board of Direc- 
tors that they be accorded an opportunity of appearing 
before the Board and disclosing information which had 
come to their attention requirmg very substantial write- 
downs in the Company’s assets, oceasioned by material 
misstatements which had been made by officers of the Com- 
pany in the interim financial statements and the evaluation 
by officers of the Company of certain inventories and 
deferred charges. A meeting of the Board of Directors 
was held in Los Angeles on January 12, 18 and 14, 1961. 
At the conclusion of this meeting the Board asked for 
and reeeived the resignation of the defendants Gira and 
Petersen as officers and directors of the Company (R. 61, 
Ex. 33, p. 190)*. By order of the Board of Directors the 
prelimimary findings of the independent aceountants were 
made known to the Seeurities and Exchange Commission, 
the New York Stoek Exchange, and to the financial institu- 
tions which had finaneed the Company. As a result of 
these disclosures trading in both the common and the 
preferred stock of the company was suspended. (Over- 
the-counter trading was resumed on September 22, 1961 
pursuant to permission of the Securities and Exchange 
Commission. Trading of the Company’s securities was 
resumed on the Pacific Coast Stock Exchange on Novem- 
ber 16, 1961.) 


As a consequence of these ocenrrences eight stockhold- 
ers derivative actions have been instituted against the 


*R. refers to Volume II of the Transcript of the Record (Reporter's 
Transcript). 
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Company and its former and present directors in the 
Courts of the State of Delaware and the Courts of the 
State of New York. The Company has also instituted an 
action in the Courts of the State of Delaware against Gira 
and Petersen and others. The annual meeting of the 
Company is appointed by its by-laws to be held on the 
second Wednesday in May of each year. The rules and 
regulations of the Securities and Exchange Commission 
require that the Company’s Annual Report be furnished 
the stockholders at or prior to the time proxy solicitation 
is undertaken by the management in connection with the 
Annual Meeting. Rule X-14A-3(b), 17 CFR 240.14a-3(b). 
As a result of the conditions which were reflected in the 
preliminary findings reported by the Company’s auditors, 
Arthur Young & Co. was unable to complete the annual 
audit and furnish certified financial statements until long 
after the date appointed for the Annual Meeting. Seek- 
ing to take advantage of this cireumstanee and to regain 
control of the Company, the defendants Gira and Petersen 
caused the formation of the so-called Stockholders’ Protee- 
tive Committee whose members are named as defendants 
in this action. The information of this Committee, the 
proxy solicitation it has undertaken and the participation 
of the defendants Gira and Petersen form the subject mat- 
ters of this action. 


Early in April of 1961 the Committee, having filed in- 
complete and misleading statements with the Securities 
and Exchange Commission, mailed to the stockholders of 
the Company proxy solicitation material, using a stoek- 
holders Hst which had been surreptitiously takeu from 
the Company by Gira and Petersen. The falsity of this 
statement, the misrepresentations it contained and the 
material facts which it omitted were fully developed upon 


the trial of this action and treated of in a later portion 
of this brief. Knowing full well that the management of 
the Company was foreclosed from soliciting proxies by 
virtue of the Securities and Exchange Commission’s regu- 
lations and the unavailability of the audited Annual Report, 
the Committee instituted an action in the Court of Chancery 
for the State of Delaware to enjoin any postponement of 
the Annual Meeting and thus to assure the success of 
their attempt to regain control of the Company. The 
Securities and Exchange Commission expressed its view 
by letter to the Chaneellor in this action on behalf of 
United and voiced its objection to this attempted perver- 
sion of its regulations. After a hearing on the merits, 
the Delaware Court of Chaneery denied the relief sought 
by the Committee and sanctioned the necessary adjourn- 
ment of the Annual Meeting. 


Upon the dissemination of the false and misleading 
proxy statement the Corporation acted promptly to pro- 
tect the interests of its stockholders. On April 25, 1961, 
some three months prior to the commencement of the 
instant case, it instituted an action in the United States 
District Court for the Western District of New York 
against these same defendants, with the exception of the 
defendants Yaras and Shafer. The complaint in the 
corporate action, just as the complaint in the case at 
bar, charged that the defendants were soliciting proxies 
for use at the 1961 Annual Meeting by false and mislead- 
ing statements with respect to material facts and by omit- 
ting in their proxy statements certain material facts. The 
complaint in the corporate matter went on to specify 
failure of defendants’ proxy material to disclose the con- 
nection of Gira and Petersen with the solicitation and 
their relationship with various members of the so-called 
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Stockholders’ Committee and other participants in the so- 
licitation. An injunction was sought to prevent the defend- 
ants from voting the proxies that they had obtained and 
from continuing to solicit proxies by false and misleading 
statements. 


The defendants filed answers which were in effect gen- 
eral denials and the plaintiff corporation took immediate 
steps to progress the trial of the action by taking the 
depositions of the defendants Henwood and Roemer and 
noticed the depositions of substantially all of the other 
defendants. Thereupon the defendants made a motion to 
change the venue of the action to the United States Dis- 
trict Court for the Southern District of California on the 
ground that the activities complained of were all centered 
in that district and the majority of the defendants resided 
therein. The United States District Court for the Western 
District of New York granted the defendants’ motion and 
transferred the case to California. A day or two after 
the entry of the order transferring the case, the defendants 
served and filed amended answers which for the first time 
asserted a counterclaim alleging that an ‘‘Interim Report’’ 
issued by the management of the Company in response 
to the proxy solicitation of the Committee, together with 
a letter from the management of the Company which ac- 
companied the Annual Report to the stockholders, were 
false and misleading and constituted an unlawful solicita- 
tion of proxies. The counterclaim went on to allege that 
the false and misleading character of the report and the 
letter consisted of statements connecting Gira and Peter- 
sen with the solicitation undertaken upon behalf of the 
Committee. A reading of the counterclaim makes clear 
that the transactions therein complained of emanated from 
the State of New York and that the convenience of all of 


the parties would best be served by a trial within the 
State of New York of the additional issues raised in the 
counterclaim. It is, therefore, apparent that the attorneys 
for the defendants saw fit to withhold from the United 
States District Court for the Western District of New 
York the true nature of the litigation until they had sue- 
ceeded in removing it from the Court’s jurisdiction. 


The case came on for hearing before the United States 
District Court for the Southern District of California on 
July 17. Plaintiff moved for a transfer of the case baek 
to the Western Distriet of New York in the light of the 
changed circumstances brought about by the interposition 
of the counterclaim. After hearing both sides the Court 
reserved decision on this motion. Thereupon the Court 
heard argument on the plaintiff’s motion for a preliminary 
injunetion which was predieated on affidavits and on the 
depositions that had been taken of certain of the defend- 
ants. During the course of the argument the Court inform- 
ed counsel that he had been advised by the Pacific coast 
counsel for the Securities and Exchange Commission that 
the Commission was filing an action in the United States 
District Court for the Southern District of California to re- 
strain the Stockholders’ Proteetive Committee from solicit- 
ing proxies in violation of the Securities Exchange Act of 
1934. The argument on the motion for a preliminary in- 
junetion and the testimony of witnesses sworn on behalf 
of the defendants was not coneluded on July 1S, 1961 and 
the matter was adjonrned to July 25, 1961. 


On July 21, 1961 the present action was instituted. In 
addition to the final judgment enjoining defendants from 
using proxies obtained through the medinm of false and 
misleading statements the plaintiff Seeurities and Ex- 
change Commission sought a temporary restraining order 


and a preliminary injunction enjoining further solicitation 
of proxies by the Stockholders’ Protective Committee and 
restraining the Company from holding the Annual Meeting 
until further order of the Court. 


The hearing on the motion for a preliminary injunction 
in the Company’s action was resumed on July 25, 1961. 
During the course of the hearing the action instituted by the 
Securities and Exchange Commission came before the Court 
and the attorneys for the Seenrities and Exchange Com- 
mission and the attornevs for the defendants appeared be- 
fore the Court for the purpose of arguing the motion of 
the Securities and Exchange Commission for a temporary 
restraining order directed againt the Committee. In the 
eourse of the colloquy the attornev for the Stockholders’ 
Committee stated that it would be proper for the Court, 
which was hearing the Corporation’s case, to undertake 
the hearing of both cases (R. 18a). 


On July 26, 1961 the Court entered a temporary restrain- 
ing order enjoining the holding of the Annual Meeting and 
the further solicitation of proxies by both the Company 
and the Committee. The Company consented to this order 
but the other defendants objected to it and insisted that 
the Securities and Exchange Commission proceed immedi- 
ately with its proof in the action that it had instituted (R. 
151a). Thereupon the Court adjourned the hearing on the 
Company’s application for a preliminary injunction and 
proceeded immediately to the taking of the testimony in 
the instant case. During the course of the trial it was 
stipulated by all of the parties that the Court should con- 
sider the trial to be on the merits rather than on an apph- 
cation for a preliminary injunction (R. 1570, 1573, 1574). 
The taking of testimony continued from day to day with 
adjonrnments to accommodate the business of the Court 
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and was coneluded on September 22, 1961. On October 3, 
1961 the Court filed its decision and on October 18, 1961 
the findings of fact and conclusions of law were filed and a 
final judgment was entered herein. 


United was named as a defendant in this action solely 
for the purpose of enabling the Court to grant adequate 
relief by way of ordering an adjournment of the Annual 
Meeting of stockholders which was imminent at the time 
of the institution of the action. No other claim is made 
against the Company in this case (par. 5, Complaint; Ap- 
pellants’ Committee brief p. 7). Throughout this protract- 
ed litigation the Company has readily consented to sueces- 
sive adjournments of the Annual Meeting and although no 
such relief was prayed for in the complaint and it has not 
been charged with any wrongdoing in connection with the 
solicitation of proxies, the Company has also consented to 
the entry of orders prohibiting any further solicitation by 
Management while the restraining order against the Com- 
mittee was still in effeet (R. 19a, 20a). Consonant with its 
role as a nominal defendant the Company did not take an 
active part in the trial of the action. No proof was offered 
on its behalf and cross examination on its behalf was con- 
fined to clarification. This course was dictated in recog- 
nition of the paramount public interest represented by the 
Securities and Exchange Commission and by the further 
circumstances that as the trial developed it became appar- 
ent that the defense was founded in an attaek npon the 
procedures and, indeed, the integrity of that Governmental 
agency (R. 883, 885, 893, 894, 1178). 


Nonetheless the Company has a very vital interest in the 
outcome of this litigation beeause it profoundly affects 
private interests represented by the corporate business 
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and financial community and the fifteen thousand stock- 
holders who own the company. It 1s these private interests 
that the Company sought to protect when, three months 
prior to the institution of the instant action, it commenced 
the action in the United States District Court for the West- 
ern District of New York, which was subsequently trans- 
ferred to the United States District Court for the Southern 
District of California, and which is still pending. The 
record in this ease and the judicial determination that has 
been made thereon in the public interest confirms the action 
it has taken in protection of the private interests it has a 
duty to represent. 


ARGUMENT 


POINT I 
The record clearly supports the findings of fact. 


The attacks upon the findings of fact by both sets of 
appellants must be analyzed and assessed in the light of 
the well established equitable rule of appellate review 
which has been incorporated in the Federal Rules of Civil 
Procedure, Rule 52(a): 

‘¢* * * Findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge of the credibil- 
ity of the witnesses. * * *”? 
In Stacher v. U. S., 258 F. 2d 112 (9th Cir. 1958), this Court 
said at page 116: 
‘‘Further, the government was the prevailing party 
below, and hence we must take that view of the evi- 
dence most favorable to it. Appellee is entitled to the 
benefit of all favorable inferences from the facts prov- 


ed relative to the issue of residence. If, when so view- 
ed, there was substantial evidence to sustain the find- 
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ings, then the judgment may not be reversed by this 
Court unless against the clear weight of the evidence 
or unless inflneneed by an erroneous view of the law.’’ 


See also Joseph v. Donover, 261 F. 2d 812 (9th Cir. 1958). 
It is the duty of this Court to accept the findings of facet 
made by the trial court once it has tested the record and 
fonnd that there is credible evidence to support such find- 
ings. This is partienlarly trne where, as in the ease at bar, 
the record consists almost entirely of sworn testimony. 


The line of cases cited by the appellants Gira and Peter- 
sen, such as U. S. v. Parke Davis & Co., 362 U. S. 29 
(1960), can have no appheation to the review of this record. 
In those eases the reviewing court relied on the well estab- 
hshed power to review the appheation of legal standards 
and principles to factual situations which were virtually 
undisputed. In this case the judgment is predicated en- 
tirely on the determination by the trial court of disputed 
questions of fact and there is no substantial issne as to the 
legal consequences which must flow from the facts as de- 
termined by the court below. 


The ‘‘elearly erroneous’’ test is not met by references 
to isolated words or phrases in particular findings. It in- 
volves an analysis of the record, the drawing of all infer- 
ences favorable to the prevailing party and an ultimate 
determination as to whether or not there is evidence which, 
if believed, would support the findings that have been made. 
The existence of a choice between permissible views of the 
weight of the evidence does not denote error. U. 8S. v. 
Yellow Cab Co., 3388 U.S. 338, 341 (1947). 


Moreover, in the ease at bar the record must be reviewed 
in the light of the circumstances that this htigation does 
not arise out of a controversy between interested private 
parties. On the contrary the ease was commenced by the 
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Securities and Exchange Commission in the execution of 
its statutory duty under Section 21 of the Securities and 
Exchange Act of 1934 (15 U.S. C.§ 78u). The determina- 
tion of the Securities and Exchange Commission to insti- 
tute this action was not made in a vacuum and represents 
the exercise of the expertise the agency has gained over a 
quarter of a century in the administration of this act of 
Congress. 2 Loss, Seenrities Regulation 784 (2d ed. 1961). 


The appellants’ criticisms of the findings of fact are fully 
met by a review of the record even without the favorable 
inferences to which appellees are entitled under the well 
established rule. See Arelbank v. Rony, 277 F. 2d 314, 316 
(9th Cir. 1960). The strength of the record is emphasized 
by the faet that the great bulk of the testimony was ad- 
duced from the defendants themselves who were called as 
adverse witnesses. 


a. Gira’s Plan to Replace Directors 


This contest for corporate control had its genesis during 
the period when Gira and Petersen were the chief execn- 
tive officers of United Industrial Corporation. As early as 
December of 1960 the defendant Summers, who had been 
emploved by Gira and Petersen as a pnblie relations ad- 
viser of the corporation, prepared at the request of Gira 
a document ontlining the procedure to be followed to re- 
place certain unidentified directors (R. 2183). 


b. Resignations of Gira and Petersen 


This plan was forestalled by the forced resignations of 
Gira and Petersen as the chief executive officers and as di- 
rectors of the Company at a meeting of the Board of Di- 
rectors held on January 12, 13 and 14, 1961 (R. 61). This 
meeting was called at the request of the Company’s inde- 
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pendent auditors, Arthur Young and Co., for the purpose 
of informing the Board of a pattern of material misstate- 
ments contained in the interim financial statements of the 
Company which substantially affected the valuation that 
had been placed on certain of the Company’s assets. The 
Board of Directors felt constrained by the terms and condi- 
tions of the Company’s listing agreement with the New 
York Stock Exchange, its loan agreement with the Bank of 
America and the rules and regulations of the Securities 
and Exchange Commission to report these facts to those 
interested parties. Gira and Petersen obviously disagreed 
violently with this decision and as a result their resigna- 
tions were demanded (Brandlin Dep. 118, 119; R. 1206). 


ce. Discussions of Proxy Contest 


Petersen and Gira did not waste any time im carrying 
forward their plans. They both retained separate counsel 
and had several discussions respecting the actions of the 
other members of the Board, of whom they were very criti- 
eal (R. 71, Brandlin Dep. 118, 119). Petersen discussed 
the possibility of a proxy contest with the defendant Yaras 
(R. 146, 147). On January 25, 1961, approximately ten 
days after his resignation, Gira arranged a meeting at his 
home in Malibu with the defendant Roemer and Brandlin 
(R. 214, 215). He expressed dissatisfaction with the coun- 
sel he had retained and sought advice as to the steps that 
should be taken to protect his interests. 


One of the two courses of action discussed at the meeting 
in Malibu was that of waging a proxy contest (R. 218, 260). 
There is some confusion as to whether Gira was advised at 
that time ‘‘that he as such should not engage in a proxy 
contest’? (R. 357) or whether this advice was given to Gira 
by Brandlin and Roemer at a later date (R. 262, 263). 
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d. Stoekholders List Stolen and Delivered to Brandlin 
for Duplication and to Wage Proxy Contest 

In any event Gira and Petersen two days thereafter de- 
livered to the offices of Brandlin and Roemer the Com- 
pany’s stockholders list (R. 78, 220, 221). The stockholders 
list was delivered by Gira and Petersen because they were 
advised that such list would be necessary to wage a proxy 
contest (R. 72, 221, 222). This stockholders list was the 
only list available to the Company (R. 169). Such list con- 
tained the stockholders at December 30, 1960 and was or- 
dered for the purpose of advising certain states of the 
number of stockholders residing therein at sueh date as 
required by the pertinent statntes (R. 161). The list, which 
consisted of approximately 750 pages (R. 170, 171), was 
reproduced in the offices of Brandlin and Roemer during the 
weekend of January 28 and 29, 1961 (R. 117) for the avowed 
purpose of a proxy fight (R. 1200, 1201). Roemer testified 
that the hst was duplicated for Gira and Petersen and at 
that time Roemer and Brandlin had no other client who was 
interested in a proxy fight (R. 280, 355). 


There is a sharp conflict in the evidence with respect to 
the circumstances surrounding the obtaining of the list. It 
is firmly established that the list was first received by the 
Company on January 14, 1961 (R. 198; Ex. 4). It was 
placed in a locked file and receipted for on January 18, 
1961 (R. 188; Ex. 6). The list was used by employees of 
the Company between the time of its receipt and January 
26, 1961 to prepare a report for the Ohio Department ot 
Taxation (R. 190-193; Exs. 7 and 8). 


Brantly, the Vice-President of U. S. Science. a United 
subsidiary, testified that dnring the week of January 16 
Robert Gira, the brother of the defendant Bernard Gira, 
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requested him to seeure the stockholders list and to re- 
move it from the plant. Robert Gira deseribed the location 
of the list and told him where the key was loeated (R. 54- 
57). He also assured Brantly that the list would be re- 
turned after it had been duplieated (R. 56). Brantly 
quite properly refused to take part in any such aetivity 
and reported the matter to his superior (R. 57). This tes- 
timony is unimpeached and stands uneontradieted. No 
explanation has been made of the failure of the defend- 
ant Gira to eall his brother as a witness. The defendant 
Petersen testified that on January 14, 1961, the day of his 
resignation, he loaded the personal effeets that were in 
his office in his station wagon and took them to his home 
(R. 69, 70). The following day while he was unloading 
the station wagon he discovered that this twenty-pound, 
two-volume stoekholders list had just happened to be in- 
eluded among his personal belongings (R. 71). In the face 
of the testimony of the employees of the Company and the 
documentary evidenee Petersen maintained that this list 
remained in his possession until he and Gira delivered it, 
pursuant to the request of Brandlin, to the law offices of 
Brandlin and the defendant Roemer on January 27, 1961 
(Ro 2). 


As we have noted above, the task of duplicating this 
750-page list was undertaken on Saturday and Sunday, 
January 28 and 29. On Sunday, January 29, at a time 
when the offices of United were closed, Brandlin per- 
sonally returned the list (R. 1250), driving a considerable 
distanee ont of his way (R. 1182-3). Although the fa- 
cilities of the Company are subject to diligently applied 
Navy and Air Force seeuritvy regulations (R. 88, 89), 
Brandlin testified that he walked right into the plant and 
left the list on a seeretary’s desk (R. 1251). The list 
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contained no address, no letter of transmittal, nor any 
other indication, revealing that it had ever been taken 
from the plant (R. 1251, 1253-4). Moreover, although 
Brandlin realized that the list was the property of the 
Company, he did not conceive that it was incumbent upon 
him to advise the management of the Company that he had 
been in possession of it (R. 1251, 1252). 


The fact that the list was surreptitiously removed from 
the premises of the Company—and in facet was stolen— 
becomes clear beyond peradyenture when it is realized 
that Brandlin returned the list not to Gira or Petersen 
but to the Company after it had been duplicated. 


e. Formation of so-called ‘Committee’ 


Within four days of the meeting at Malibu, Brandlin, 
spurred on by Gira, had determined to put together a slate 
to wage a proxy contest (R. 1201) and the stockholders 
hist had been proeured and duplicated (R. 1200). Gira 
had been advised that he ‘‘as such’’ shonld not wage a 
proxy contest (R. 357) and he agreed with Roemer’s and 
Brandlin’s analysis of the situation (Brandlin Dep. 33, 
34, 35). Gira, however, inquired of Roemer aud Brandlin 
whether they would be interested in handling the proxy 
contest if other stockholders came to them and requested 
that they set up an organization and conduct a contest for 
control of United (R. 1248, 1249). Roemer and Brandlin 
expressed an interest and at that point Gira advised them 
that he would make the stockholders list available (R. 1249, 
1250). 


Shortly thereafter the defendant Summers, who had 
formerly been Gira’s public relations man and who was 
the anthor of the original plan to replace directors, ealled 
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on Roemer and said that he had been advised by Petersen 
that the law firm was going to undertake a proxy contest 
and might require his services (R. 2181). Summers not 
only beeame a member of the Committee, but he also pro- 
dueed another Committee member, Dumont, a lone stand- 
ing friend and business associate of Gira’s (R. 1726, 1727). 
Yaras, the finaneial consultant of Gira and Petersen, who 
had previously discussed a proxy eontest with Petersen, 
next ealled on Brandlin and expressed interest in the un- 
dertaking (R. 1224). Yaras was eventually left off the 
Committee beeause of the faet that he had at one time been 
in bankruptey (R. 1239). 


Williams, Gira’s unele, was next referred to Roemer by 
Gira (R. 1095). Although he had never met Roemer, he 
ealled him on the phone with the suggestion of Gira and 
stated that he was mterested in trying to find out what had 
happened to the stoek (R. 1095, 1096). Until Williams 
received from Roemer Form 14-B which was required 
by the Seeurities and Exchange Commission, he didn’t 
have any idea what was going on (R. 1103). He testified 
that he knew ‘‘absolutely nothing about the committee’’ 
and at no time anthorized Roemer or anyone else to eon- 
dnet a proxy contest on his behalf (R. 1115, 1120, 1121). 


Elmer Luther, a discharged former employee of the 
Company and a personal friend of Petersen and Gira, 
was referred to Roemer by Yaras (R. 1087, 1039, 1040). 
In the eourse of his deposition he testified that he was not 
a member of the Committee and he did not know who was 
making the decisions for the Committee (R. 1036, 1047). 
Luther testified further that he never authorized Roemer 
to engage in a proxy contest on his behalf (R. 1075, 1076), 
and in faet had not contacted him until the first part of 
Mareh (R. 1041). Parenthetieally, it is noted that even 


19 


as late as the trial of this aetion, neither Brandlin nor 
Roemer had ever seen either Luther or Wilhams (R. 372, 
1278). 


The Committee’s proxy material (Ix. 13) earefully 
omits any reference to the direet conneetion of Gira and 
Petersen with the formation of the Committee and fails to 
disclose the peenliar eireumstanees under which the stock- 
holders list was obtained. The Committee’s initial proxy 
material contains the following statement: 


‘‘The formation of the Stoekholders’ Protective Com- 
mittee started after Richard I. Roemer, a member 
of the Committee, a nominee for director, and a part- 
ner in the law firm representing the Committee, re- 
ceived complaints from stoekholders Elmer M. Luther, 
Jr., a former employee of a subsidiary of the eom- 
pany, and Roy L. Williams, B. F. Gira’s unele, who 
own respectively 250 and 400 shares of the common 
stock of your eompany. Thev complained about the 
decrease in market value of the stock, its suspension 
from trading, and the apparent internal confliet within 
the board of directors. These two stoekholders re- 
quested Mr. Roemer to take whatever steps were neces- 
sary to form a new slate of direetors and provide your 
company with new management. 


‘‘This was done by econtaeting men whom the organ- 
izers of the slate eonsidered to be leaders in industry, 
business and the professions. The selection was made 
with the qualifications of the individual as the primary 
consideration and, seeondly, his stoekholdings in the 
company.”’ 

Thus it appears from the foregoing passage of the Com- 
mittee’s proxy statement that Luther and Williams were 
the moving parties and that Gira and Petersen had noth- 
ing to do with the formation of the Committee. This im- 
pression is further songht to be created amone the stoek- 
holders by the statement in the next paragraph of the Com- 
mittee’s proxy statement which reads in part as follows: 
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‘“‘They (Gira and Petersen) stated that they were not 
interested in waging a proxy contest but they did fur- 
nish the committee with information coneerning the 
company including a stockholders list.’’ 

The failure to reveal the fact that Gira and Petersen 
made such statements if indeed they did, only after Gira 
had been advised that he ‘‘as such’? was in no position to 
bring the proxy contest himself, makes the material clearly 
misleading under the proxy rules of the Securities and Ex- 
change Commission (Reg. X-14A; 17 CFR §240.14a). Gira 
himself was obliged to admit that at the meeting at his 
home the snbject of a proxy contest was discussed as one 
of a series of actions that might be instituted a his behalf 
(R. 394). The situation is further aggravated by the 
sentence in the Committee’s proxy material that ‘‘the law 
firm of Vaughan, Brandlin & Baggot’’, in which Messrs. 
Brandlin and Roemer are partners, ‘‘does not represent 
Messrs. Gira and Petersen, nor are Messrs. Gira and Pet- 
ersen members of the Committce’’. Certainly stockhold- 
ers solicited to vote for the Committee were entitled to 
know that the lawyers who were organizing the Committee 
and were claiming to do so in behalf of Luther and Wil- 
liams were the lawyers selected by the defendant Gira to 
advise him concerning a proxy fight and that they had 
advised him that it would not be wise for him ‘‘as such”’ 
to bring the proxy contest (R. 357). 


The testimony and exhibits further establish the fact 
that the ‘‘Committee’’ exist in name only, that it held 
no meetings other than a social gathering attended by less 
than half of its members at the Los Angeles Country Club 
(R. 1710, 1711, 1713), has formulated no plans and exists 
only for the purpose of the proxy fight. Particular atten- 
tion is invited to the testimony of the defendant Henwood 
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who was deseribed in the Committce’s proxy solicitation 
maternal as the chairman of the Committee. T[enwood 
said that the Committee never met to eleet him chairman, 
or for any other purpose. His amazing aceount of the 
Committee, its organization and activities—or, rather, the 
lack of them—given in his deposition testimony in United 
Industrial Corporation, ef ux. v. Stanley EK. Henwood, e¢ al., 
and which is designated part of the record herein, is, in 
brief, as follows. 


In a telephone conversation with Brandlin, in the latter 
part of January, 1961 (evidently a few days after Brand- 
lin’s and Roemer’s conversation with Gira at Gira’s home), 
Brandlin said to Henwood, ‘‘ How would you like to get into 
a proxy fight?’’ (Henwood dep. 9). Henwood testified that 
Brandlin did not mention the name of the company in- 
volved and, importantly, Henwood said that Brandlin stat- 
ed that he ‘‘didn’t know whether he had a client our 
net’? (Henwood dep. 9). Henwood claims not to have 
given a definite answer at that time but later, when 
tne time came that Brandlin told him ‘‘he had a eclient’’, 
Henwood indicated that he would join the fight (Henwood 
dep. 13). Importantly, Henwood testified that at the time 
he agreed to become a participant he didn’t know who Mr. 
Brandlin’s client was (Henwood dep. 15). He said that he 
knew nothing about United at the time (Henwood dep, 15). 
Henwood’s deposition was taken on May 5, 1961 and as of 
that time he had ‘‘never seen a financial statement of 
United Industrial Corporation nor had he asked to see 
one’? (Henwood dep. 16). As of that date, he did not 
‘‘know anything abont its assets or its liahbilities’’, He had 
never received nor asked for a balance sheet or earning 
statement (Henwood dep. 17). At the time he agreed to 
become a member of the Committee, Tenwood didn’t know 
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whether the Company was making or losing money (Hen- 
wood dep. 18) and further he did not know whether the 
Company had a ‘‘substantial net worth or whether it was 
insolvent’? (Henwood dep. 18). Henwood said that he 
simply did a ‘‘favor for Brandlin”’ in ‘‘lending’’ his name 
to the Committee (Henwood dep. 19). He said the Com- 
mittee had no plan or program, except to ‘‘win the proxy 
fight’’ (Henwood dep. 19). Henwood said that if the 
Committee should win the proxy fight, it will get together 
and see if it could get up a plan (Henwood dep. 20). La- 
conieally, Henwood stated that ‘‘if any other member of 
either the Committee or the slate has any plans, they have 
not communieated them’’ to him (Henwood dep. 211). 


Tt is significant that Henwood agreed to serve as chair- 
man of the so-called Committee the day following his meet- 
ing with Gira and Petersen on February 27, 1961 (R. 287- 
203. 1674), 


The defendants Armogida and Beshara had become 
stockholders in United by virtue of its aequisition of the 
Perry Rubber Company in which they had been large stock- 
holders. Both of them were acquainted with Gira who had 
negotiated the merger (R. 2050, 2055). They were 
contacted by Brandlin who made a trip to Canton, Ohio 
for that purpose (R.-2050, 2052): 


The defendant Ballance had been a stockholder in Topp 
Industries and was acquainted with Gira. He was also a 
stockholder in another company that had developed a 
product which Ballance was trying to sell to Perry Rub- 
ber Company, a United subsidiary. Gira had introduced 
Ballanee to the Perry Rubber Company as his good friend 
(Exs. BBB, CCC). Brandlin contacted him to serve on 
the Committee. 
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The balance of the Committee was made up of per- 
sons recruited by Brandlin, Roemer, Henwood and Sum- 
mers. None of them had ever held stock in United or had 
any other interest in the Company or any knowledge of 
its operations (Ex. 13). 


f. Subsequent Activities of Gira and Petersen 


The interest of Gira and Petersen in the proxy con- 
test did not end upon the formation of the Committee. 
After they had furnished the stockholders list they met 
with Roemer and Brandlin on at least six oceasions (R. 
255, Brandlin dep. 48-68). In addition, there were num- 
erous phone conferences (Brandlin dep. 67). 


Karly in February Gira and Petersen analyzed for 
Brandlin and Roemer the distribution of United stock and 
the larger stockholdings (R. 80, 372, 373; Brandlin dep. 
48). Ata later meeting Gira and Petersen advised Brand- 
lin and Roemer on the details of the proposed sale by 
United to its subsidiary U. 8. Semi-Conductor because it 
was felt that this transaction might be of importance in the 
Committee’s solicitation of proxies (Brandlin dep. 49, 50). 
A further mecting was held with Gira, Petersen, Robert 
Gira and Kendrick, the lawyer whom Brandlin had recom- 
mended to Gira (Brandlin dep. 60, 66). At this mecting 
there was discussion of the action the Committee had in- 
stituted in Delaware to prevent the Company from ad- 
journing the annual mecting pending the preparation of 
the auditors’ reports (Brandlin dep. 60, 61). As we have 
noted above, this action was designed to take advantage 
of the restriction of proxy solicitation upon the part of 
Management until the Annual Report was available to 
stockholders. 
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A subsequent meeting was held to discuss the steps 
that should be taken to meet Management’s claim that Gira 
and Petersen were connected with the Committee. At this 
meeting Brandlin first suggested to Gira and Petersen 
and their lawyer a libel suit and asked them to threaten 
the United Board of Directors with such an action (R. 
1263, 1264; Brandlin dep. 64). 


In the latter part of February Brandlin arranged a 
meeting between Gira and Petersen and the defendant 
Henwood at the Town House in Los Angeles (R. 288, 1264; 
Brandlin dep. 68). Brandlin had previously advised Hen- 
wood that Gira was a very high type man and had spoken 
well of his integrity and ability (Henwood dep. 47). At this 
meeting Gira gave Henwood a complete description of 
the Company’s business and its prospects (R. 292; Brand- 
lin dep. 68, 69). It is of some significance that the day 
after the meeting Henwood agreed to buy some United 
stock and serve on the Committee (R. 1674; Henwood dep. 
54, 60, 61, 62). 


The assistance rendered the Committee by Gira and 
Petersen was not limited to conferences. Early in Febrn- 
ary they retained Bnd Lewis, a public relations consultant 
formerly employed by United, and issued a press release 
designed to answer a Wall Street Journal article on the 
suspension of trading of United stock (R. 632; Exs. 23 and 
24). In the press release Gira and Petersen character- 
ized the management of the Company as ‘‘interim’’ and 
expressed dissatisfaction with it (Ex. 23). Gira prepared 
for the Committee a comprehensive study of United (R. 
400) and furnished the Committee with the so-called 
‘‘Bishop reports’? which pnrported to contain derogatory 
information on two of the present directors of United (R. 
348; Brandlin dep. 119). Tn the midst of the proxy con- 


test Gira and Peterson prepared a lengthy letter to the 
stockholders which was highly critical of the management 
of the Company (Hx. 20). Althongh this letter disclaimed 
their participation in the proxy contest, it was clearly a 
solicitation of proxies. The letter was not mailed when 
the Securities and Exchange Commission advised counsel 
for Gira and Petersen that it would be deemed a solicita- 
tion. 


g. Timing of Libel Suit 

Finally, fifteen davs prior to the date of the adjourned 
annual meeting Gira and Petersen instituted the libel 
action which had originally been recommended by Brand- 
lin at an earlier meeting (Ex. KIX; R. 1263, 1264; Brandlin 
dep. 64). The action was not broneht against the Directors 
of United who would have anthorized the publication of 
the material claimed to be libellons but rather against the 
persons who comprised the management slate (Kx. KK). 
Prior to the filing of this lawsuit Gira and Petersen cleared 
a press release prepared by Lewis (R. 649). This release 
describes the proxy fight in detail and sets forth the names 
of the Committee's slate of directors (Ex. 19) and was de- 
signed and intended to offset the management proxy ma- 
terial (R. 651, 652). Althongh both Gira and Petersen 
had been advised that this press release could not be issned 
until it had been ‘‘eleared’’ with the Seenrities and Ex- 
change Commission, it was in fact released by their public 


relations man, Lewis, without sneh S. EF. C. clearanee (R. 
631). 


h. Summary 
The above-deseribed activities of Gira and Petersen can- 


not be reconeiled with the disclaimer in the Committee’s 
proxy material (Ex. 13) of any connection with them. 
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Moreover, a comparison of the roles played by Gira and 
Petersen with the lack of interest evidenced by Luther and 
Williams belies the statement in the proxy material that 
they were the originators of this undertaking. 


In keeping with the Company’s status in this litigation 
as a nominal party, no attempt is made in this brief to 
make a point by point reply to the arguments advanced 
upon behalf of the appellants herein. An analysis of 
the record in the light of the appellants’ contentions demon- 
strates that the Findings of Fact upon which the judgment 
is predicated are amply supported by the evidence and 
more than meet the standards adopted by the Federal 
Rules of Civil Procedure with respect to appellate re- 
view. 


POINT II 


Omissions from “Committee’s” proxy material. 


Appellants’ argument that the proxy contest here in- 
volved should be considered akin to a political campaign 
(R. 1288) is entirely without merit. This motion has been 
laid to rest in a clear and suceinct opinion by Chief Judge 
Clark of the Second Circuit in S. FE. C. v. May, 229 F. 2d 
123, 124 (2d Cir. 1956) where he stated: 


‘‘ Appellants’ fundamental complaint appears to be 
that stockholder disputes should be viewed in the eyes 
of the law just as are political contests, with each side 
free to hurl charges with comparative unrestraint, the 
assumption being that the opposing side is then at lib- 
erty to refute and thus effectively deflate the ‘cam- 
paign oratory’ of its adversary. Such, however, was 
not the policy of Congress as enacted in the Securities 
Exchange Act. There Congress has clearly entrusted 
to the Commission the duty of protecting the investing 
public against misleading statements made in the course 
of a struggle for corporate control.”’ 


ro 
| 


Rule X-14A-9 (17 CFR § 240.14a-9) of the S. EK. C. pro- 
vides: 
‘‘No sohieitation subject to this regulation shall be 
made by means of any proxy statement, form of proxy, 
notice of meeting, or other communication, written or 
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oral, containing any statement which, at the time and 
in the light of the cirenmstaneces under which it is 
made, is false or misleading with respect to any ma- 
terial faet, or which omits to state any material fact 
necessary in order to make the statements therein not 
false or misleading or necessary to correct any state- 
ment in any carher communication with respect to the 
solicitation of a proxy for the same meeting or subject 
matter which has beeome false or misleading.”’ 


The main thrust, of course, of the omissions is the failure 
of the Committee’s proxy material to reveal the trne re- 
lationship between Gira and Petersen on the one hand and 
the Committee and Brandlin on the other. This relationship 
has been developed in detail in Point T of this brief and will 
not be repeated here. However, we do set forth at this 
point a summary of the omissions. The uneontradicted 
testimony of Alan R. Gordon, a long time member of the 
staff of the Seenrities and Exchange Commission (R. 447), 
clearly and sneeinetly deseribes the patent violations of the 
above quoted Rule X-14A-9 (R. 693-709, 717, 761). He was 
asked by one of the connsel for the appellants to relate the 
areas of omission to disclose material facts necessary to 
make the statements made by the Committee not mislead- 
ing (R. 693). In reply to such inquiry he testified in de- 
tail with respeet to such omissions which we briefly set 
forth. 


1. The circumstances under which the stockholders list 
was obtained by and furnished to the Committee was not 
disclosed (R. 695). 
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2. The statement in the Committee’s proxy material 
(Ex. 13) concerning the origins of the contest states that 
two thousand shares of United stock had been obtained by 
the defendant Roemer from the defendant Yaras and that a 
thousand of those shares had been split among ten of the 
Committee’s candidates. It says that, but it says no more. 
It does not state that Mr. Yaras had contacted the attor- 
neys for the Committee as a complainant to inquire about 
the possibilities of a contest or other action prior to the 
formation of the Committee (R. 696). 


3. The fact that Gira and Petersen issued a press re- 
lease in February, 1961 through Mr. Lewis relating to the 
Company’s affairs at about the time of the inception of the 
contest is not disclosed (R. 696). 


4. The relationship between Messrs. Gira and Petersen 
and the law firm of Vaughan, Brandlin and Baggot is not 
adequately disclosed in accordance with the facets as pre- 
viously outlined (R. 696, 697). 


5. Roemer’s close and intimate association with Gira 
and Petersen is omitted (R. 704). 


6. The proxy statement of the Committee fails to dis- 
close that the defendant Summers had been contacted by 
Petersen and referred to Vaughan, Brandlin and Baggot 
and that Summers in turn had suggested to the defend- 
ant Dumont to get in touch with such firm (R. 707). 


7. Sueh proxy material should have disclosed that 
toward the end of February, 1961 a meeting was arranged 
by Brandlin between Henwood and Gira and Petersen. At 
the time Henwood was not yet the chairman of the Com- 
mittee. The following day, however, he agreed to serve in 
that position, to buy stock in United and to provide funds 
for the waging of a proxy contest (R. 708). 
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8. The proxy statement should have disclosed that 
the steps or acts neeessary to wage a proxy contest had 
been performed by the law firm of Vaughan, Brandlin and 
Baggot, namely, secking out and finding persons to stand as 
members of the slate, arranging the financing of the con- 
test, the payment of certain bilis of the Committee, author- 
izing the sohcitation material which was used by the Com- 
mittee, and in general managing the contest (R. 708). 


9. The proxy material shonld have further disclosed 
that the nominal chairman of the Committee, Mr. Hen- 
wood, had had little participation in these matters and even 
less knowledge of them; that the Committee, so-called, in 
actuality consists of the persons found or selected by 
others to stand as a slate for election to office plus two other 
individuals, Luther and Williams. The Committee, as such, 
had not itself conducted the contest (R. 708). 


10. Not only does the Committee’s material fail to dis- 
close the cirenmstanees surrounding the obtaining of the 
stockholders list but further fails to disclose how the law 
firm rid itself of the list (R. 761). 


The foregoing touches but the highlights of the omis- 
sions. There are other and equally material omissions but 
for the purposes of this brief and the demonstration being 
made at this point, the examples that are enumerated make 
it sufficiently clear that there have not only been omissions 
but there has been a deliberate pattern of material omis- 
sions from the Committee’s proxy material. 


This case does not turn on the narrow line of whether 
Gira and Petersen are formal or acknowledged members 
of the Committee but on the question of whether they have 
materially contributed to or assisted in brmegme abont the 
proxy contest, whether they are admitted members of the 


Committee or not. To say that Gira and Petersen are not 
participants in the proxy contest and have not made soliei- 
iations is merely to pervert the rules of the Securities and 
Exchange Commission. Kaeh rule was adopted with a par- 
ticular purpose in mind, One may not avoid the impact of 
the rule by becoming a secret or undisclosed member of 
a committee; nor may one avoid the duties that fall upon a 
participant by setting the committee in operation and then 
disavowing that facet and disavowing all further activities. 
Central Foundry Co. v. Gondelman, 166 F. Supp. 429 (S. D. 
Neal as) 


Rule X-14A-11(b), 17 CIR § 240.14a-11(b) provides 
that a participant, among others, ineludes any member of 
a committee or group, and any person whether or not 
named as a member who, acting alone or with one or more 
other persons, directly or indirectly, takes the initiative in 
organizing, directing or finaneing any such committee or 
group and it also ineludes any person who solicits proxies. 
Rule X-14A-1, 17 CFR § 240.14a-1 ineludes within the defini- 
tion of ‘‘solicit’’? and ‘‘solieitation’’ the furnishing of a 
communication to security holders under eireumstanees rea- 
sonably calculated to result in the procurement, withhold- 
ing or revocation of a proxy. Gira’s press releases of Feb- 
ruary 7, 1961 (Ex. 23) and July 12, 1961 (Ex. 19) were de- 
signed for the purpose of proeuring proxies for the Com- 
mittee and the withholding of proxies from Management 
(R. 641, 642). The seed from whieh the Committee sprout- 
ed was planted in Brandlin’s offiee by Gira. Gira’s press 
agent in this instanee was one Bud Lewis who testified that 
both the February 7, 1961 press release referring to 
the management of United as ‘‘interim management’’ and 
the press release with respect to Gira’s carefully timed libel 
suit of July 12, 1961 were both ‘‘cleared’’ hv Gira (R. 637, 
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638, 649). Lewis further testified that the February 7th 
press release was an acenrate statement of Gira’s intention 
(R. 641, 642) and that at the time the release was issued 
Lewis desired to be employed by United. The only way 
that be could be employed by United was for Gira and 
the Committee to gain control of the Company. The press 
release was addressed to the stockholders of United with 
the avowed intent to offset Management’s proxy solici- 
tation (R. 651, 652). It is important to note that Gira’s li- 
bel suit was timed in such a manner that the press release 
would be published fifteen days prior to the scheduled 
stockholders meeting. The complaint in such libel action 
is directed not against the incumbent members of the Com- 
pany’s Board of Directors who were the individuals who 
would have authorized the dissemination of the Company’s 
proxy material, but instead the libel snit is directed against 
the nominees of Management (Ex. KK). 


The fact that the suit is directed against the nominees, 
of course, serves the purpose of Gira very neatly, much 
more so than if it were directed against individuals who 
were not part of Management’s slate but nevertheless were 
menmbent directors. 


Appellants in order to comply with the proxy rules 
should have made the disclosures reqnired of them. 


POINT III 
Trial Court granted appropriate relief. 
The judgment of the trial Conrt contains four operative 
paragraphs which provide: 


1. The Committee, its proxies, agents, emplovees and 
attorneys, Gira and Petersen are enjoined from directly 


or indirectly soliciting proxies of stockholders of United 
unless certain specified omissions from earlier material are 
contained therein and unless certain specified misrepre- 
sentations in such earlier material are corrected (C. T. 
238, 239)*, and from voting any proxies obtained prior 
to the entry of the decree (C. T. 239, 240). 


2. Gira and Petersen are directed to file a corrected 
Schedule 14B as required by Rule X-14A-11, 17 CFR 
§ 240.14a-11 (C. T. 240). 


3. United, its officers, directors, employees and at- 
torneys are enjoined from holding any stockholders meet- 
ing until 34 days after the entry of the deeree** (C. T. 240). 


4. The complaint is dismissed without prejudice as to 
the members of the Committee other than its proxies and 
Gira and Petersen (C. T. 240, 241). 


Tt appears that the appellants have appealed from the 
first two operative paragraphs of the judgment; the pre- 
ceeding points of this brief have developed the violations 
of the Securities Exchange Act of 1934, 15 U. S. C. §$78a, 
et seq. and the proxy rules promulgated thereunder. Ree. 
X-14A, 17 CFR 240. 14a. 


There is authority for the relief granted by the Court. 
In Central Foundry Co, v. Gondelman, 166 F. Supp. 429, 
446 (S. D. N. Y. 1958) mod. sub nom. S. FE. C. v. Central 
Foundry Co., 167 F. Supp. 821 (S. D. N. Y. 1958), in consoli- 
dated actions brought against an insurgent committee by 
both management and the Commission, the Court de- 
elared the proxies void, adjourned the meeting to permit 
ample time for resolicitation, and spelled out precisely the 


*C. T. refers to Volume I of the Transcript of the Record (Clerk’s 
Transcript). 


** This Court has enjoined the holding of such meeting until its further order. 
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corrective statement to be included in the next piecee of 
proxy material. The Court ordered that the opposition 
committee clearly state in the next piece of proxy material 
(1) that the resolicitation had heeome neeessary beeanse 
of the Court’s determination in an action brought by 
the company and the S. BE. C. that the committee’s earlier 
solicitations, written and oral, had been materially mislead- 
ing and unlawful, and (2) that the statements in an earlier 
letter of the management to the effeet that a referee had 
recommended that the organizer of the committee be exon- 
erated from his disbarment had been included beeanse the 
S. E. C. had so insisted on the basis of false information 
given to it by the committee. The Court adopted this pro- 
cedure after having rejected the procedure which would 
have permitted the defendant committee to merely dis- 
tribute a correction. The Court thought that this was 
not the relief best ealeulated to protect investors, because 
it would place the onus on the stockholders to revoke their 
proxies. See also 2 Loss, Securities Regulation 956-960 
(2d ed. 1961). 


We note at this point that the Committee claims to 
have had approximately 1,100,000 votes after its third mail- 
ing (R. 1293), and as a result heeame, as they put it very 
cooperative with the Securities and Exchange Commission, 
and obeyed its rules. What the appellants fail to diselose 
in their testimony and argument are the facts that these 
proxies were solicited by the use of false and misleading 
proxy material and that, moreover, these proxies were ob- 
tamed at a time when United had not commenced to so- 
heit proxies nor had forms of proxies on behalf of man- 
agement been mailed to its stoekholders (Tixs. 15, 14). The 
form of proxy was not mailed by management nntil Jrne 
26, 1961 (Fix. 14), whereas the Committee had already at 


that time mailed its so-called report No. 1 dated March 27, 
1961, its report No. 2, and its report No. 3 dated May 26, 
1961 (Ex. 13). There were eligible 2,642,148 votes to be 
east at the stockholders meeting (Ex. 14). Since man- 
agement commenced its solicitation of proxies it has re- 
ceived substantially in excess of 1,200,000 and the proxies 
of the Committee have been substantially reduced by those 
running to management revoking the earher ones held 
by the Committee. 


Needless to say the proxy rules of the Securities and 
Exchange Commission must be meticulously followed, 
whether one has what it considers sufficient proxies to 
earry the day, or whether it is merely commencing its so- 
lieitation. In any event, it is amply demonstrated that 
the appellants have flagrantly violated the rules and the 
number of proxies they hold is of no consequence. 


The relief formulated by the Court permitting the Com- 
mittee to resohicit is a remedy that they cannot complain 
of. If all the facts are revealed to the stockholders and 
the Committee is given an opportunity to resolicit, they ean- 
not be injured. As wrong-doers the relief granted accords 
to the appellants an opportunity that equity does not gen- 
erally reserve for wrong-doers. 


The trial] Conrt in its decision (C. T. 186) stated its 
reason for dismissing the complaint without prejudice as 
to certain of the defendants. Such defendants, it stated, 
were ‘‘shielded from knowledge of the misleading nature 
of the solicitation materials distributed in their names.’’ 
Although scienter is not a requirement under the 8. EB. C. 
proxy rules, the Court, sitting in equity, felt that in its 
discretion the relief sought by the Securities and Exchange 
Commission conld be adequately accomplished by the re- 
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straint placed upon the Committee, its proxies, agents, em- 
ployees and attorneys. Rule 65(d) of the Federal Rules 
of Civil Procedure of course provides that every order 
granting an injunction is binding upon ‘‘the parties to 
the action, their officers, agents, servants, employees, and 
attorneys, and upon those persons in active coneert or par- 
ticipation with them who receive actnal notice of the or- 
der.’’ Thus it is clear that the parties with respect to 
whom the complaint was dismissed were not even indispen- 
sable parties at the commencement of the action but were 
merely proper parties. There is serious doubt whether such 
individuals have standing to make this appeal. Bryan v. 
Smith, 174 F. 2d 212, 214 (7th Cir. 1949). 


CONCLUSION 


It is submitted that the trial Court properly found that 
the Committee failed to make adequate disclosures under 
the proxy rules and as a result thereof the proxies hereto- 
fore obtained by the Committee were properly invalidated. 
There remains no doubt from a reading of the record that 
Gira and Petersen were the prime movers behind the Com- 
mittee and they in fact planted its seed. 


Counsel for the Committee have made the argument 
that Gira is not secking re-employment by United. What- 
ever the faet may be in this regard, the Court’s attention 
is invited to the fact that United has brought action against 
Gira and Petersen among other things to reeover substan- 
tial sums of money as a result of alleged wrongdoing on the 
part of Gira and Petersen which it is claimed damaged 
United. Moreover, Gira and Petersen are named defend- 
ants in numerons stockholders derivative suits pending 
in both New York and Delaware for alleged wrones com- 
mitted against United. Accordingly, the defendants Gira 
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and Petersen have motives more powerful than mere em- 
ployment to see that management of United is in hands 
friendly to them. A reading of the Committee’s proxy 
solicitation material will make clear that neither the Com- 
mittee nor its slate has any disposition to vigorously assert 
the claims of United against the defendants Gira and Pet- 
ersen, 


For the foregoing reasons the judgment of the District 
Court should be affirmed. 
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